


[bookmark: _Toc122163545][bookmark: _Toc123547960][bookmark: _Hlk117278325]INVITATION TO TENDER
Name and Contact Addresses of Procuring Entity  Click or tap here to enter text.
Procuring Entity Name:  Click or tap here to enter text.
Contact Name:  Click or tap here to enter text.
Contact Address:  Click or tap here to enter text.
Contact Email Address:  Click or tap here to enter text.
Invitation to Tender (ITT) No.:  Click or tap here to enter text.
Tender Name:  Click or tap here to enter text.
Invitation to Tender
1. The Enter name of Procuring Entity invites sealed tenders for the supply of Enter brief description of goods, services, works, technology, or other products required, delivery timing and delivery location, lots, etc..
2. Tendering will be conducted under the open competitive method Enter either “National” or “International” using a standardized Tender Document. Tendering is open to all qualiﬁed and interested Tenderers.
3. If Tender is subject to a Reservation, specify the Group eligible to tender, insert e.g., “Tendering is open to all Small and Medium Enterprises registered appropriately with ___”. In case the tender is subject to multiple contracts/lots, insert “Tenderers will be allowed to tender for one or more lots”.
4. Qualiﬁed and interested Tenderers may obtain further information and inspect the Tender Documents during ofﬁce hours:  Insert ofﬁce hours if applicable, i.e., 0900 to 1500 hours, at the address given below.
5. A complete set of Tender Documents may be purchased or obtained by interested Tenderers upon payment of non-refundable fees of Enter amount in Nigeria Nairas in both words and parenthetically in digits, e.g., one (1) in cash or Banker's Cheque and payable to the address given below. Tender Documents may be obtained electronically from the website Enter website url.  Tender Documents obtained electronically will be free of charge.
6. Tender Documents may be viewed and downloaded for free from the website Enter website url.  Tenderers who download the Tender Document must forward their particulars immediately to Enter email address, telephone, and postal address to facilitate any further clariﬁcation or addendum.
7. All Tenders must be accompanied by a Enter “Tender Security” or “Tender-Securing Declaration,” as appropriate of Enter amount in Nigeria Nairas, in both words and parenthetical digits, e.g., one (1), in case of a Tender Security.
8. The Tenderer shall paginate the submitted Tender Documents.
9. Completed Tender Documents must be delivered to the address below on or before Enter time and date. 
10. Electronic Tenders Enter “will” or “will not” be permitted.
11. Tenders will be opened immediately after the deadline date and time speciﬁed above or any deadline date and time speciﬁed later. Tenders will be publicly opened in the presence of the Tenderers' designated representatives who choose to attend at the address below.
12. Late Tenders will be rejected.
13. The addresses referenced above are:
Address for obtaining further information for Tender Documents
· Enter Name of Procuring Entity
· Enter Physical Address for an office or tender box (city, state name, building, floor number, and room
· Enter Postal Address
· Enter Telephone Number and Email Address of the officer to be contacted
Address for submission of Tenders.
· Enter Name of Procuring Entity
· Enter Physical Address for an office or tender box (city, state name, building, floor number, and room
· Enter Postal Address
· Enter Telephone Number and Email Address of the officer to be contacted
Address for opening of Tenders.
· Enter Name of Procuring Entity
· Enter Physical Address for an office or tender box (city, state name, building, floor number, and room
· Enter Postal Address
· Enter Telephone Number and Email Address of the officer to be contacted
Authorized ofﬁcial (name, designation, signature, and date)
Enter Name
Enter Designation
Signature
_________________________
Enter Date of Signature












Standard Bidding Document for Framework Agreement (Works)
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[bookmark: _Toc438270254][bookmark: _Toc438366661]PART 1	PRIMARY PROCUREMENT PROCEDURES

Introduction

Section I 	Invitation for Tenders (IFT)
	The Invitation for Tenders provides information that enables potential 		Tenderers to decide whether to participate in the Tender or not. The information contained in the Invitation for Tenders must conform to the Tender documents and in particular to the relevant information in the Tender Data Sheet.

Section II	Instructions to Tenderers (ITT)
This Section provides information to help Tenderers prepare their Tenders. It contains details on the submission, opening, and evaluation of Tenders received during the Primary Procurement process. It also provides an overview of the Secondary Procurement process for the award of a Contract Release(s) once the Framework Agreement(s) is concluded. This is more fully described in the Framework Agreement. This Section is to be used without modification.
		Tender Data Sheet (TDS)
The Tender Data Sheet includes provisions that are specific to each Primary Procurement process and that supplement the Instructions to Tenderers. 

Section III 	Evaluation and Qualification Criteria
This Section specifies the criteria for the evaluation of Tenders and the qualification of Tenderers, including the methodology, which results in the determination of which Tenderers will be invited to conclude a Framework Agreement(s). 

Section IV 	Tender Forms
This Section includes the forms for Tender submission, Letter of Tender, Price Schedules, Tender Securing Declaration, and Qualification Information, to be completed and submitted by the Tenderer as part of its Tender. 
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Section V 	Bills of Quantities
This Section includes the description of items comprising the Works, an estimate of the volume/quantity of each item, Delivery/construction, and Completion Schedules.
[bookmark: _Hlk35770480]Section VI 	Technical Specifications
This Section includes references to the applicable Standard Technical Specifications and the Drawings that describe the Works to be procured.
Section VII 	 Framework Agreement Forms
This Section includes the forms for the Notification to Conclude a Framework Agreement and the Framework Agreement
[bookmark: _Toc438267876][bookmark: _Toc438270256][bookmark: _Toc438366663]Section VIII 	Framework Agreement General Provisions
		This Section sets out the General Provisions of the Framework 			Agreement.
Section IX 	Framework Agreement Specific Provisions
		This Section sets out the Specific Provisions of the Framework 	Agreement.
Section X        List of Procurement Entities (if applicable) 
		
PART 2	SECONDARY PROCUREMENT PROCEDURES

Section XI      Secondary Procurement Methods
Section XII     Formation of Contract Release
Section XIII    Communication and Award of Contract Release
Section XIV    Complaints about the Award of Contract Release 
Section XV     Contract Release General Provisions
Section XVI    Contract Release Specific Provisions
Section XVII   Secondary Procurement Forms
Section XVIII  List of Procurement Entities (if applicable)






				
Introduction 



This Standard Bidding Document (SBD) is to be used for establishing a Framework Agreement for the procurement of Works using Nigerian Standard Bidding Processes, Procedures, and Policies. It is intended to be used for Procurement of Medium Works where the proposed works are moderately large in value (i.e., more than Nigeria Naira _____ to Nigeria Naira _____).

The subsequent procurement of the Works is undertaken through a Secondary Procurement process and the award of a Contract Release.  
The General Conditions of the Contract Release are based on the General Conditions of the SBD for the subject matter, e.g., Works, Goods, and Services.

To obtain further information on the use of this SBD, contact:


Bureau of Public Procurement
Abuja, Nigeria

http://www.bpp.gov.ng








Invitation for Tenders 
Framework Agreement(s) 
Works

Table of Contents

Section I – Invitation for Tenders	6
Section II - Instructions to Tenderers (ITT)	9
Tender Data Sheet (TDS)	25
Section III - Evaluation and Qualification Criteria	31
Section IV - Tender Forms	40
Section V – Bills of Quantities	50
Section VII - Framework Agreement Forms	63
Section VIII- Framework Agreement General Provisions (FWAGP) 	70
Section IX: Framework Agreement Specific Provisions 	77
Section XI - Secondary Procurement Method	84
SECTION XII - Formation of Contract Release	86
SECTION XIII - Communication and Award of Contract Release	87
Section XIV - Complaint About Award of Contract Release	88
SECTION XV - Contract Release General Conditions of Contract……………..…………………………………...87
Section XVI - Special Conditions Of Contract…………………………….……..…………………………………...……200





 






















	




	
[bookmark: _Toc26357859][bookmark: _Toc35791193]Section I – Invitation for Tenders 
Framework Agreement(s) for Works
(Primary Procurement)

Procurement of: 
[insert identification of the Works] 


1. 	The ___________________________ [insert name of Procurement Entity (ies)] intends to apply part of its/their budgetary allocation to fund eligible payments under Contract Releases that may be awarded under the [Framework Agreement (FWA)/Framework Agreements (FWAs)] concluded through this IFT Primary Procurement process.  

BRIEF DESCRIPTION OF WORKS: ___
Scope 



_________________________________________________________________________

Permits
Work will be undertaken under the following permits which will be provided and paid for by the Procurement Entity or the Contractor as designated below

Building Permit
Environmental permit
………………..
………………….__________________________________________

2.	The Procurement Entity/Lead Entity/Procurement Agent is undertaking the Primary Procurement to result in [a Framework Agreement / Framework Agreements.] The Procurement Entity/Lead Entity/Procurement Agent [select the appropriate option: is the sole Entity under the Framework Agreement[s]. / is an Entity acting on behalf of [another/a group of] Entity[ies] / is a Procurement Agent (but not itself a Procurement Entity) acting on behalf of [a/a group of] Procurement Entity[ies]].  The Procurement Entity/Lead Entity/Procurement Agent now invites sealed Tenders from eligible Tenderers for [insert a brief description of Works required, including estimated quantities over the Term of the Framework Agreement(s), indicative location(s), indicative completion schedule(s), etc. if known].
3. The [Framework Agreement] to be concluded will be [choose one of the following two options: “Single-User.” OR” Multi-User.”] [For Single-User FWA add the following: “The Single-User entitled to procure under the [Framework Agreement]is [insert legal name of the Entity.]] [For Multi-User FWAs add the following: “A list of the users (participating Procurement Entities) entitled to procure under the [Framework Agreement] is provided in the Tender document.”]]

4. The [Framework Agreement) to be concluded will be [choose one of the following two options: “Single-Contractor.” OR “Multi-Contractor.”]. 

5. The selection of an FWA Contractor to be awarded a Contract Release will be done through a Secondary Procurement process as defined in the Framework Agreement. However, the conclusion of a Framework Agreement shall not impose any obligation on the Procurement Entity to procure Works under a Contract Release. The conclusion of a Framework Agreement does not guarantee that an FWA Contractor will be awarded a Contract Release.  
6. Tendering will be conducted through the National Competitive Tendering procedures specified in the Public Procurement Act, 2007 as amended.

6. Tenderers may submit Tenders for one or more [choose one of the following: “items” OR “lots”]. 
7. The [Framework Agreement(s)] shall be concluded for a Term of [insert the number of years, note: The Term should not exceed 3 years] from the commencement date stated in the Framework Agreement. 
8. The Primary Procurement shall establish a Closed Framework Agreement(s). This means no new firm (s) may conclude a Framework Agreement during the Term of the Framework Agreement
9. Interested eligible Tenderers may obtain further information from [insert name of Procurement Entity/Lead Entity/Procurement Agent, insert name and e-mail of officer in charge] and inspect the Tender document during office hours [insert office hours if applicable i.e. 0900 to 1700 hours] at the address given below [state address at the end of this IFT]. The Eligibility requirements include:
· Valid Tax Clearance Certificate
· Valid PENCOM Compliance Certificate
· Valid NSITF Certificate (if applicable)  
· Valid Certificate of Incorporation
· Valid Certificate to Commence Business (if applicable) 
· Valid Registration Certificate from BPP
· Valid Professional Certification or permit (where required)

10. The Tender document may be procured by interested Tenderers upon the submission of a written application to the address below and upon payment of a nonrefundable fee[footnoteRef:1] of [insert amount and currency]. The method of payment will be [insert method of payment].[footnoteRef:2] The document will be sent by [insert delivery procedure]. [1: ]  [2: ] 

11. Tenders must be delivered to the address below [state address][footnoteRef:3] on or before [insert time and date]. Electronic Tendering [“will” OR “will not”] be permitted. Late Tenders will be rejected. Tenders will be publicly opened in the presence of the Tenderers’ designated representatives and anyone who chooses to attend, at the address below on [insert time and date].  [3:  Substitute the address for Tender submission if it is different from address for inquiry and issuance of Invitation for Tenders document.] 

12. The address(es) referred to above is (are): [insert detailed address(es)]

[Insert name of Procurement Entity/Lead Entity/Procurement Agent]
[Insert name of officer and title]
[Insert postal address and/or street address, Nigeria Post code, city, and country]
[Insert telephone number, country, and city codes]
[Insert email address]	
[Insert website address]







	[bookmark: _Hlt438532663][bookmark: _Toc438266923][bookmark: _Toc438267877][bookmark: _Toc438366664][bookmark: _Toc507316736][bookmark: _Toc73332847]

Section II. Instructions to Tenderers


[bookmark: _Toc438532558][bookmark: _Toc438532572]
	A. [bookmark: _Toc430274174][bookmark: _Toc505659523][bookmark: _Toc348000781][bookmark: _Toc451286562][bookmark: _Toc480193019][bookmark: _Toc475548671][bookmark: _Toc35791220]General

	[bookmark: _Toc348000782][bookmark: _Toc480193020][bookmark: _Toc475548672][bookmark: _Toc35791221]Scope of Tender
	1.1 In connection with the Invitation for Tenders (IFT) Framework Agreement(s) Works, specified in the Tender Data Sheet (TDS), the Procurement Entity, as specified in the TDS, issues this Invitation for Tenders (IFT) document as part of the Primary Procurement process for Works, and may lead to Framework Agreement(s) being concluded with the successful Tenderer(s). The name and identification of this IFT are specified in the TDS.
1.2 Throughout this Tender document:
(a) [bookmark: _Toc484422427] “in writing” means communicated in written form (e.g. by mail, e-mail, including if specified in the TDS, distributed or received through the electronic-procurement system used by the Procurement Entity) with proof of receipt;
(b) [bookmark: _Toc484422428]if the context so requires, “singular” means “plural” and vice versa;
(c) [bookmark: _Toc484422429]“Day” means a calendar day unless otherwise specified as “Business Day”. A Business Day is any day that is an official working day. It excludes  official public holidays;
(d) [bookmark: _Toc484422430] “Contract Release” means a contract awarded, under a Framework Agreement, through a Secondary Procurement process, for the construction of the Works. The parties to the contract are the Procurement Entity and the Contractor;

(e) [bookmark: _Toc484422431]“Closed Framework Agreement”: A Closed Framework Agreement is where no new Procuring Entities may conclude Framework Agreement(s) during the Term of the Framework Agreement;
(f) [bookmark: _Toc484422432]“Country” means Nigeria;
(g) “Delivery Period” is the specified period from the date of formation of a Call-off contract to the delivery/completion of the Works;
(h) “Framework Agreement (FWA)” means the agreement between the Procurement Entity and Contractor(s) (the successful Tenderer(s)), to establish the terms and procedures governing the award of Contract Releases under the agreement;
(i) “FWA Supplier” means a Contractor in an FWA;
(j) [bookmark: _Toc484422434] “Lead Procurement Entity” when named in the Framework Agreement, a Lead Procurement Entity is a party to the Framework Agreement, in its capacity as (a) the lead Entity acting on behalf of all participating Procurement Entities in managing and administering the Framework Agreement, and (b) as a Procurement Entity in its own right;
(k) “Multi-User Framework Agreement” means a Framework Agreement where there is more than one Procurement Entity permitted to procure through a Contract Release;
(l) [bookmark: _Toc484422435]“Multi-Contractor Framework Agreement” means where more than one Tenderer concludes a Framework Agreement for the construction of the works;
(m) [bookmark: _Toc484422437]“Primary Procurement” means the procurement process that results in concluding a Framework Agreement(s) with a successful Tenderer(s), as described in this IFT;
(n) [bookmark: _Toc484422438]“Procurement Agent” when named in the Framework Agreement, is a party to the Framework Agreement, but only in its capacity to conclude the Framework Agreement(s) with successful Contractors, and, as the Entity responsible for managing and administering the Framework Agreement, on behalf of the Procurement Entity or Procurement Entities, once it has been concluded. A Procurement Agent is not a Procurement Entity under the Framework Agreement; 
(o) “Procurement Entity” means the Entity that conducts public procurement under the Public Procurement Act;
(p) [bookmark: _Toc484422440]“Secondary Procurement” means the process described in the Framework Agreement and followed by a Procurement Entity to select an FWA Contractor, and award a Contract Release for the construction of the Works;
(q) [bookmark: _Toc484422441]“Single-User Framework Agreement” means a Framework Agreement where only one User (Entity) concludes the FWA;
(r) [bookmark: _Toc484422442]“Single-Contractor Framework Agreement” means a Framework Agreement where only one Tenderer concludes a Framework Agreement for the completion of the works;
(s) [bookmark: _Toc484422443][bookmark: _Toc484422444]“Supplier or Contractor” means a Tenderer that has concluded a Framework Agreement through the Primary Procurement process and may be considered for the award of a Contract Release, to deliver/complete the works. A Supplier or Contractor may also be referred to as an “FWA Supplier or Contractor”; 

(t) “Term” means the duration of a Framework Agreement starting on the Commencement Date
(u) “Works” includes work associated with the construction, reconstruction, demolition, repair, or renovation of a building or structure or surface and site preparation, excavation, erection, assembly, installation of plant, fixing of equipment and laying out of materials, decoration, and finishing, and any incidental activity under a procurement contract

	[bookmark: _Toc438438821][bookmark: _Toc438532556][bookmark: _Toc438733965][bookmark: _Toc438907006][bookmark: _Toc438907205][bookmark: _Toc348000783][bookmark: _Toc480193021][bookmark: _Toc475548673][bookmark: _Toc35791222]Source of Funds
	1.3 The Entity intends to apply a portion of its Budgetary Allocations to eligible payments under Contract Releases to be awarded under the Framework Agreement(s) for which this Tender document is issued.

	[bookmark: _Toc438002631][bookmark: _Toc438438822][bookmark: _Toc438532559][bookmark: _Toc438733966][bookmark: _Toc438907007][bookmark: _Toc438907206][bookmark: _Toc480193022][bookmark: _Toc475548674][bookmark: _Toc35791223]Corrupt and        Fraudulent Practices
	3.1
	The Government of the Federal Republic of Nigeria requires that Tenderers 
under contracts financed from public funds, observe the highest 
standard of ethics during the procurement and execution of such contracts. In pursuance of this policy, the following terms shall be interpreted as indicated:

a.	“corrupt practice” means the offering, giving, receiving, or soliciting of anything of value to influence the action of a public official in the procurement process or contract execution; and

b.	“fraudulent practice” means a misrepresentation of facts to influence a procurement process or the execution of a contract, and includes collusive practice among Tenderers (before or after Tender submission) designed to establish Tender prices at artificial non-competitive levels and to deprive the benefits of free and open competition;

	

	3.2 The Procurement Entity will reject a proposal for award if it determines that the Tenderer recommended for award has engaged in corrupt or fraudulent practices in competing for the contract in question;
	

	
	

	3.3 Furthermore, Tenderers shall be aware of the provision stated in 
Section VIII (Framework Agreement General Provisions).
	

	
	




	[bookmark: _Toc438438823][bookmark: _Toc438532560][bookmark: _Toc438733967][bookmark: _Toc438907008][bookmark: _Toc438907207][bookmark: _Toc348000785][bookmark: _Toc480193023][bookmark: _Toc475548675][bookmark: _Toc35791224]Eligible Tenderers
	1.4 This Invitation for Tenders is open to all eligible Contractors who meet the following requirements unless otherwise indicated in the Tender Data Sheet.
	Valid Tax Clearance Certificate
  Valid PENCOM Compliance Certificate
	Valid NSITF Certificate (if applicable)  
	Valid Certificate of Incorporation
	Valid Certificate to Commence Business(if applicable) 
	Valid Registration Certificate from BPP
	Valid Professional Certification or permit (where required)


1.5 State Owned Enterprises may participate only if they are legally and financially autonomous, operate under commercial law, and are not a dependent agency of the Procurement Entity.
1.6 In the case of a Joint Venture (JV):
All parties to the JV shall be jointly and severally liable; and 
A JV shall nominate a Representative who shall have the authority to conduct all businesses for and on behalf of any parties of the JV during the Tendering process and, in the event the JV is awarded the Contract, during execution.
1.7 Tenderers should not be associated or not have been associated in the past, directly or indirectly, with a firm or any of its affiliates that have been engaged by any of the Procurement Entities to provide consulting services for the preparation of the design, specifications, and other documents to be used for the procurement of works to be procured under this Invitation for Tenders.
1.8 Tenderers shall not be under a declaration of ineligibility for corrupt and fraudulent practices issued by the Public Procurement Authority. 







	B. [bookmark: _Toc35791225]Contents of the IFT Document

	[bookmark: _Toc348000788][bookmark: _Toc480193026][bookmark: _Toc475548678][bookmark: _Toc438438826][bookmark: _Toc438532574][bookmark: _Toc438733970][bookmark: _Toc438907010][bookmark: _Toc438907209][bookmark: _Toc35791226]Sections of the Tender Document
	1.9 The Tender document consists of Parts 1 and 2, which includes all sections, schedules, and annexes and should be read in conjunction with any addenda issued per ITT 7.
PART 1 – PRIMARY PROCUREMENT
Section I - Invitation for Tenders (IFT)
Section II - Instructions to Tenderers (ITT)
Section III - Evaluation and Qualification Criteria
Section IV - Tender Forms
Section V – Bill of Quantities
Section VI - Technical Specifications
Section VII – Framework Agreement Forms
Section VIII - Framework Agreement General Provisions 
Section IX - 	Framework Agreement Specific 	Provisions
Section X – List of Procurement Entities (if Applicable)

PART 2 – SECONDARY PROCUREMENT
Section XI – Secondary Procurement Methods
Section XII – Formation of Contract Releases
Section XIII – Communicating Award of Contract Releases
Section XIV – Complaint about Award of Contract Releases
Section XV – Call off contract General Provisions
Section XVI – Call off contract Specific Provision
Section XVII – Secondary Procurement Forms
Section XVIII – List of Procurement Entities (if Applicable)




	
	1.10 Unless obtained directly from the Procurement Entity, the Procurement Entity is not responsible for the completeness of the document, responses to requests for clarification, the Minutes of the pre-Tender meeting (if any), or addenda to the Tender document per ITT 7. In case of any contradiction, documents obtained directly from the Procurement Entity shall prevail.
1.11 The Tenderer is expected to examine all instructions, forms, terms, and specifications in the Tender document and to furnish with its Tender all information or documentation as is required by the Tender document.

	[bookmark: _Toc438438827][bookmark: _Toc438532575][bookmark: _Toc438733971][bookmark: _Toc438907011][bookmark: _Toc438907210][bookmark: _Toc348000789][bookmark: _Toc480193027][bookmark: _Toc475548679][bookmark: _Toc35791227]Clarification of Tender Document, Site Visit, Pre-Tender Meeting
	1.12 A Tenderer requiring any clarification of the Tender document shall contact the Procurement Entity in writing at the Procurement Entity’s address specified in the TDS. The Procurement Entity will respond in writing to any request for clarification, provided that such request is received before the deadline specified in the TDS. The Procurement Entity shall forward copies of its response to all Tenderers who have acquired the Tender document per ITT 5.2, including a description of the inquiry but without identifying its source. If so specified in the TDS, the Procurement Entity shall also promptly publish its response on the web page identified in the TDS. Should the clarification result in changes to the essential elements of the Tender document, the Procurement Entity shall amend the Tender document following the procedure under ITT 7 and ITT 21.2.

	[bookmark: _Toc438438828][bookmark: _Toc438532576][bookmark: _Toc438733972][bookmark: _Toc438907012][bookmark: _Toc438907211][bookmark: _Toc348000790][bookmark: _Toc480193028][bookmark: _Toc475548680][bookmark: _Toc35791228]Amendment of Tender Document
	1.13 At any time before the deadline for submission of Tenders, the Procurement Entity may amend the Tender document by issuing addenda.
1.14 Any Addendum issued shall be part of the Tender document and shall be communicated in writing to all who have obtained the Tender document from the Procurement Entity per ITT 5.2. The Procurement Entity shall also promptly publish the addendum on the BPP and Procurement Entity’s web page per ITT 7.1. 
1.15 To give prospective Tenderers reasonable time in which to take an addendum into account in preparing their Tenders, the Procurement Entity may, at its discretion, extend the deadline for the submission of Tenders, under ITT 20.2.

	C. [bookmark: _Toc35791229]Preparation of Tenders

	[bookmark: _Toc438438830][bookmark: _Toc438532578][bookmark: _Toc438733974][bookmark: _Toc438907013][bookmark: _Toc438907212][bookmark: _Toc348000792][bookmark: _Toc480193030][bookmark: _Toc475548682][bookmark: _Toc35791230]Cost of Tendering
	1.16 The Tenderer shall bear all costs associated with the preparation and submission of its Tender, concerning this Primary Procurement process, (and if successful any Secondary Procurement process) and the Procurement Entity shall not be responsible or liable for those costs, regardless of the conduct or outcome of the Tendering process.

	[bookmark: _Toc438438831][bookmark: _Toc438532579][bookmark: _Toc438733975][bookmark: _Toc438907014][bookmark: _Toc438907213][bookmark: _Toc348000793][bookmark: _Toc480193031][bookmark: _Toc475548683][bookmark: _Toc35791231]Language of Tender
	1.17 The Tender, as well as all correspondence and documents relating to the Tender, exchanged by the Tenderer and the Procurement Entity, shall be written in English. 

	[bookmark: _Toc35791232][bookmark: _Toc438438832][bookmark: _Toc438532580][bookmark: _Toc438733976][bookmark: _Toc438907015][bookmark: _Toc438907214][bookmark: _Toc348000794][bookmark: _Toc480193032][bookmark: _Toc475548684]Documents Comprising the Tender 
	1.18 The Tender shall comprise the following:
(a) [bookmark: _Toc484422453]Letter of Tender prepared per ITT 11;
(b) Price Schedules: completed per ITT 13 and ITT 14;
(c) [bookmark: _Toc484422456]Authorization: written confirmation authorizing the signatory of the Tender to commit the Tenderer, per ITT 18.3;
(d) [bookmark: _Toc484422457]Qualifications: documentary evidence per ITT 15 establishing the Tenderer’s qualifications to conclude a Framework Agreement and perform any Contract Release if awarded; 
(e) [bookmark: _Toc484422458]Tenderer's Eligibility: documentary evidence per ITT 17 establishing the Tenderer’s eligibility to Tender;
(f) [bookmark: _Toc484422461]any other document required in the TDS.
1.19 In addition to the requirements under ITT 10.1, Tenders submitted by a JV shall include a copy of the Joint Venture agreement entered into by all members. Alternatively, a letter of intent to execute a Joint Venture Agreement in the event of a successful Tender shall be signed by all members and submitted with the Tender, together with a copy of the proposed agreement. 

	[bookmark: _Toc480193033][bookmark: _Toc348000795][bookmark: _Toc475548685][bookmark: _Toc35791233]Letter of Tender and Price Schedules 
	1.20 The Letter of Tender and Price Schedules shall be prepared using the relevant forms furnished in Section IV, Tender Forms. The forms must be completed without any alterations to the text, and no substitutes shall be accepted except as provided under ITT 22.3. All blank spaces shall be filled in with the information requested.

	[bookmark: _Toc35791234][bookmark: _Toc438438834][bookmark: _Toc438532587][bookmark: _Toc438733978][bookmark: _Toc438907017][bookmark: _Toc438907216][bookmark: _Toc348000796][bookmark: _Toc480193034][bookmark: _Toc475548686]Alternative Tenders 
	1.21 Alternative Tenders shall not be permitted in this Primary Procurement process unless otherwise stated in the TDS.

	[bookmark: _Toc348000799][bookmark: _Toc480193035][bookmark: _Toc438438835][bookmark: _Toc438532588][bookmark: _Toc438733979][bookmark: _Toc438907018][bookmark: _Toc438907217][bookmark: _Toc348000797][bookmark: _Toc475548687][bookmark: _Toc35791235]Tender Prices and Discounts
	1.22 The prices and unconditional discounts quoted by the Tenderer in the Letter of Tender and the Priced Bill of Quantities shall conform to the requirements specified below.
1.23 Tenderers shall provide their prices in the Priced Bill of Quantities as specified in the TDS. 
1.24 The price to be quoted in the Letter of Tender per ITT 11.1 shall be, as specified in the TDS.
1.25 The Tenderer shall indicate the methodology for the application of any unconditional discounts in the Letter of Tender, per ITT 11.1.
1.26 For Secondary Procurement, the price(s) offered by the Tenderer shall be treated as set out in the Framework Agreement Specific Provisions.
1.27 Prices shall be quoted as specified in each Priced Bill of Quantities included in Section IV, Tender Forms. The disaggregation of price components is required solely to facilitate the comparison of Tenders by the Procurement Entity. This shall not in any way limit the Procurement Entity’s right to award a Call-off contract on any of the terms offered. 

	[bookmark: _Toc482171628][bookmark: _Toc475548688][bookmark: _Toc35791236][bookmark: _Toc438438837][bookmark: _Toc438532598][bookmark: _Toc438733981][bookmark: _Toc438907020][bookmark: _Toc438907219][bookmark: _Toc348000800][bookmark: _Toc480193036][bookmark: _Hlt438531797]Currencies of Tender and Payment
	Prices shall be quoted in Nigerian Naira and payments made in Nigerian Naira.

	[bookmark: _Toc475548690][bookmark: _Toc35791237][bookmark: _Hlt438531760]Documents Establishing the Eligibility and Qualifications of the Tenderer
	1.28 To establish the Tenderer’s eligibility per ITT 4, Tenderers shall complete the Letter of Tender, included in Section IV, Tender Forms.
1.29 The documentary evidence of the Tenderer’s qualifications to conclude a Framework Agreement, and/or to perform any Contract Release(s) if awarded, shall establish to the Procurement Entity’s satisfaction:
(a) that the Tenderer meets each of the qualification criteria specified in Section III, Evaluation and Qualification Criteria.

	[bookmark: _Toc438438841][bookmark: _Toc438532604][bookmark: _Toc438733985][bookmark: _Toc438907024][bookmark: _Toc438907223][bookmark: _Toc348000801][bookmark: _Toc480193037][bookmark: _Toc475548691][bookmark: _Toc35791238]Period of Validity of Tenders
	1.30 Tenders shall remain valid for the Tender Validity period specified in the TDS. The Tender Validity period starts from the date fixed for the Tender submission deadline (as prescribed by the Procurement Entity per ITT 20.1). A Tender valid for a shorter period shall be rejected by the Procurement Entity as nonresponsive.
1.31 In exceptional circumstances, before the expiration of the Tender validity period, the Procurement Entity may request Tenderers to extend the period of validity of their Tenders. The request and the responses shall be made in writing. A Tenderer may refuse the request to extend the validity of their Tenders. A Tenderer granting the request shall not be required or permitted to modify its Tender.


	[bookmark: _Toc438438842][bookmark: _Toc438532605][bookmark: _Toc438733986][bookmark: _Toc438907025][bookmark: _Toc438907224][bookmark: _Toc348000802][bookmark: _Toc475548692][bookmark: _Toc35791239]Tender Securing Declaration
	1.32 Tender -Securing Declaration is required concerning the Primary Procurement process.
1.33 The Tender Securing Declaration shall cover the Minimum Quantity or Value specified in the FWA TDS. 

	[bookmark: _Toc438438843][bookmark: _Toc438532612][bookmark: _Toc438733987][bookmark: _Toc438907026][bookmark: _Toc438907225][bookmark: _Toc348000803][bookmark: _Toc480193039][bookmark: _Toc475548693][bookmark: _Toc35791240]Format and Signing of Tender

	1.34 The Tenderer shall prepare one original of the documents comprising the Tender as described in ITT 10 and mark it “ORIGINAL.” In addition, the Tenderer shall submit copies of the Tender, in the number specified in the TDS and mark them “COPY.”  In the event of any discrepancy between the original and the copies, the original shall prevail. 
1.35 Tenderers shall mark as “CONFIDENTIAL” information in their Tenders that is confidential to their business. This may include proprietary information, trade secrets, or commercial or financially sensitive information.
1.36 The original and all copies of the Tender shall be typed or written in indelible ink and shall be signed by a person duly authorized to sign on behalf of the Tenderer. This authorization shall consist of a written confirmation as specified in the TDS and shall be attached to the Tender.  The name and position held by each person signing the authorization must be typed or printed below the signature. All pages of the Tender where entries or amendments have been made shall be signed or initialed by the person signing the Tender.
1.37 In case the Tenderer is a JV, the Tender shall be signed by an authorized representative of the JV on behalf of the JV, and be legally binding on all the members as evidenced by a power of attorney signed by their legally authorized representative(s).
1.38 Any inter-lineation, erasures, or overwriting shall be valid only if they are signed or initialed by the person signing the Tender.

	D. [bookmark: _Toc35791241]Submission and Opening of Tenders

	[bookmark: _Toc438438845][bookmark: _Toc438532614][bookmark: _Toc438733989][bookmark: _Toc438907027][bookmark: _Toc438907226][bookmark: _Toc348000805][bookmark: _Toc480193041][bookmark: _Toc475548695][bookmark: _Toc35791242]Sealing and Marking of Tenders 
	1.39 The Tenderer shall deliver the Tender in a single, sealed envelope (one-envelope Tendering process). Within the single envelope, the Tenderer shall place the following separate, sealed envelope 
(a) in an envelope marked “ORIGINAL”, all documents comprising the Tender, as described in ITT 10; and 
(b) in an envelope marked “COPIES”, all required copies of the Tender; and, 
1.40 The inner and outer envelopes, shall:
(a) [bookmark: _Toc484422468]bear the name and address of the Tenderer;
(b) [bookmark: _Toc484422469]be addressed to the Procurement Entity ITT 20.1;
(c) [bookmark: _Toc484422470]bear the specific identification of this Tendering process indicated in ITT 1.1; and
(d) [bookmark: _Toc484422471]bear a warning not to open before the time and date for Tender opening.
1.41 If all envelopes are not sealed and marked as required, the Procurement Entity will assume no responsibility for the misplacement or premature opening of the Tender.

	[bookmark: _Toc424009124][bookmark: _Toc438438846][bookmark: _Toc438532618][bookmark: _Toc438733990][bookmark: _Toc438907028][bookmark: _Toc438907227][bookmark: _Toc348000806][bookmark: _Toc480193042][bookmark: _Toc475548696][bookmark: _Toc35791243]Deadline for Submission of Tenders
	1.42 Tenders must be received by the Procurement Entity at the address and no later than the date and time specified in the TDS. When so specified in the TDS, Tenderers shall have the option of submitting their Tenders electronically. Tenderers submitting Tenders electronically shall follow the electronic Tender submission procedures specified in the TDS.
1.43 The Procurement Entity may, at its discretion, extend the deadline for the submission of Tenders by amending the Tender document per ITT 7, in which case all rights and obligations of the Procurement Entity and Tenderers previously subject to the deadline shall thereafter be subject to the deadline as extended.

	[bookmark: _Toc438438847][bookmark: _Toc438532619][bookmark: _Toc438733991][bookmark: _Toc438907029][bookmark: _Toc438907228][bookmark: _Toc348000807][bookmark: _Toc480193043][bookmark: _Toc475548697][bookmark: _Toc35791244]Late Tenders
	1.44 The Procurement Entity shall not consider any Tender that arrives after the deadline for submission of Tenders, per ITT 20. Any Tender received by the Procurement Entity after the deadline for submission of Tenders shall be declared late, rejected, and returned unopened to the Tenderer per procedures stipulated by the BPP.

	[bookmark: _Toc424009126][bookmark: _Toc438438848][bookmark: _Toc438532620][bookmark: _Toc438733992][bookmark: _Toc438907030][bookmark: _Toc438907229][bookmark: _Toc348000808][bookmark: _Toc480193044][bookmark: _Toc475548698][bookmark: _Toc35791245]Withdrawal, Substitution, and Modification of Tenders 
	1.45 A Tenderer may withdraw, substitute, or modify its Tender after it has been submitted by sending a written notice, duly signed by an authorized representative, and shall include a copy of the authorization (the power of attorney) per ITT 18.3, (except that withdrawal notices do not require copies). The corresponding substitution or modification of the Tender must accompany the respective written notice. All notices must be:
(a) prepared and submitted per ITT 18 and ITT 19 (except that withdrawal notices do not require copies), and in addition, the respective envelopes shall be marked “WITHDRAWAL,” “SUBSTITUTION,” or “MODIFICATION;” and
(b) received by the Procurement Entity before the deadline prescribed for submission of Tenders, per ITT 20.
1.46 Tenders requested to be withdrawn per ITT 22.1 shall be returned unopened to the Tenderers.
1.47 No Tender may be withdrawn, substituted, or modified in the interval between the deadline for submission of Tenders and the expiration of the period of Tender validity specified by the Tenderer on the Letter of Tender or any extension thereof. 

	[bookmark: _Toc438438849][bookmark: _Toc438532623][bookmark: _Toc438733993][bookmark: _Toc438907031][bookmark: _Toc438907230][bookmark: _Toc348000809][bookmark: _Toc480193045][bookmark: _Toc475548699][bookmark: _Toc35791246]Tender Opening
	1.48 Except as in the cases specified in ITT 21 and ITT 22.2, the Procurement Entity shall, at the Tender opening, publicly open and read out all Tenders received by the deadline at the date, time, and place specified in the TDS in the presence of Tenderers’ designated representatives and anyone who chooses to attend. Any specific electronic Tender opening procedures required if electronic Tendering is permitted per ITT 20.1, shall be as specified in the TDS. 
1.49 First, envelopes marked “WITHDRAWAL” shall be opened and read out and the envelope with the corresponding Tender shall not be opened but returned to the Tenderer. If the withdrawal envelope does not contain a “power of attorney” confirming the signature as a person duly authorized to sign on behalf of the Tenderer, the corresponding Tender will be opened. No Tender withdrawal shall be permitted unless the corresponding withdrawal notice contains a valid authorization to request the withdrawal and is read out at the Tender opening. 
1.50 Next, envelopes marked “SUBSTITUTION” shall be opened and read out, and exchanged with the corresponding Tender being substituted, and the substituted Tender shall not be opened, but returned to the Tenderer. No Tender substitution shall be permitted unless the corresponding substitution notice contains a valid authorization to request the substitution and is read out at the Tender opening. 
1.51 Next, envelopes marked “MODIFICATION” shall be opened and read out with the corresponding Tender. No Tender modification shall be permitted unless the corresponding modification notice contains a valid authorization to request the modification and is read out at the Tender opening. 
1.52 Next, all remaining envelopes shall be opened one at a time, reading out: the name of the Tenderer and whether there is a modification; the Tender Prices, including any unconditional discounts, and any other details as the Procurement Entity may consider appropriate. 
1.53 Only Tenders and unconditional discounts that are opened and read out at Tender opening shall be considered further in the evaluation. The Letter of Tender and the Price Schedules are to be initialed by representatives of the Procurement Entity attending the Tender opening in the manner specified in the TDS. 
1.54 The Procurement Entity shall neither discuss the merits of any Tender nor reject any Tender (except for late Tender, per ITT 20.1).
1.55 The Procurement Entity shall prepare a record of the Tender opening that shall include, as a minimum;
(a) the name of the Tenderer and whether there is a withdrawal, substitution, or modification; 
(b) the Tender Price, per lot (item) if applicable, including any unconditional discounts; 
1.56 The Tenderers’ representatives who are present shall be requested to sign the record. The omission of a Tenderer’s signature on the record shall not invalidate the contents and effect of the record. A copy of the record shall be distributed to all Tenderers.

	E. [bookmark: _Toc35791247]Evaluation and Comparison of Tenders

	[bookmark: _Toc348000811][bookmark: _Toc480193047][bookmark: _Toc475548701][bookmark: _Toc35791248]Confidentiality
	1.57 Information relating to the evaluation of Tenders and recommendation to conclude a Framework Agreement(s), shall not be disclosed to Tenderers or any other persons not officially concerned with the Tendering process until the Notification to Conclude the Framework Agreement is transmitted to the successful Tenderer per ITT 36.1.
1.58 Any effort by a Tenderer to influence the Procurement Entity in the evaluation or decision to conclude a Framework Agreement(s) may result in the rejection of its Tender.
1.59 Notwithstanding ITT 24.2, from the time of the Tender opening to the time of the Framework Agreement being concluded, if any Tenderer wishes to contact the Procurement Entity on any matter related to the Tendering process, it should do so in writing.

	[bookmark: _Toc348000812][bookmark: _Toc480193048][bookmark: _Toc475548702][bookmark: _Toc35791249]Clarification of Tenders

	1.60 To assist in the examination, evaluation, comparison of Tenders, and qualification of Tenderers, the Procurement Entity may, at its discretion, ask any Tenderer for a clarification of its Tender. Any clarification submitted by a Tenderer in respect to its Tender that is not in response to a request by the Procurement Entity shall not be considered. The Procurement Entity’s request for clarification and the response shall be in writing. No change, including any voluntary increase or decrease, in the prices or substance of the Tender shall be sought, offered, or permitted, except to confirm the correction of arithmetic errors discovered by the Procurement Entity in the Evaluation of the Tenders, per ITT 29.
1.61 If a Tenderer does not provide clarifications of its Tender by the date and time set in the Procurement Entity’s request for clarification, its Tender may be rejected.

	[bookmark: _Toc100032320][bookmark: _Toc320179003][bookmark: _Toc348000813][bookmark: _Toc480193049][bookmark: _Toc475548703][bookmark: _Toc35791250]Deviations, Reservations, and Omissions

	1.62 During the evaluation of Tenders, the following definitions apply:
(a) “Deviation” is a departure from the requirements specified in the Tender document; 
(b) “Reservation” is the setting of limiting conditions or withholding from complete acceptance of the requirements specified in the Tender document; and
(c) “Omission” is the failure to submit part or all of the information or documentation required in the Tender document.

	[bookmark: _Toc424009130][bookmark: _Toc348000814][bookmark: _Toc480193050][bookmark: _Toc475548704][bookmark: _Toc35791251][bookmark: _Toc438438853][bookmark: _Toc438532632][bookmark: _Toc438733997][bookmark: _Toc438907034][bookmark: _Toc438907233]Determination of Responsiveness 
	1.63 The Procurement Entity’s determination of a Tender’s responsiveness is to be based on the contents of the Tender itself, as defined in ITT 10.
1.64 A substantially responsive Tender meets the requirements of the Tender document without material deviation, reservation, or omission.  Mandatory responsiveness requirements include meeting eligibility criteria specified in ITT 4.1, a signature of the Tender by an authorized signatory, and provision of the required securities. Additional responsiveness requirements are indicated in the TDS. A material deviation, reservation, or omission is one that:
(a) [bookmark: _Toc484422472]if accepted, would:
(i) [bookmark: _Toc484422473]affect in any substantial way the scope, quality, or performance of the Works specified in the Framework Agreement; or
(ii) [bookmark: _Toc484422474]limit in any substantial way, inconsistent with the Tender document, the Procurement Entity’s rights, the Tenderer’s obligations under the Framework Agreement; or
(b) [bookmark: _Toc484422475]if rectified, would unfairly affect the competitive position of other Tenderers presenting substantially responsive Tenders.

1.65  If a Tender is not substantially responsive to the requirements of the Tender document, it shall be rejected by the Procurement Entity and may not subsequently be made responsive by correction of the material deviation, reservation, or omission.

	[bookmark: _Toc348000815][bookmark: _Toc480193051][bookmark: _Toc475548705][bookmark: _Toc35791252][bookmark: _Toc438438854][bookmark: _Toc438532636][bookmark: _Toc438733998][bookmark: _Toc438907035][bookmark: _Toc438907234][bookmark: _Hlt438533232]Nonconformities, Errors, and Omissions 
	1.66 Provided that a Tender is substantially responsive, the Procurement Entity may waive any nonconformities in the Tender. 
1.67 Provided that a Tender is substantially responsive, the Procurement Entity shall rectify quantifiable nonmaterial nonconformities related to the Tender Price.  To this effect, the Tender Price shall be adjusted, for comparison purposes only, to reflect the price of a missing or non-conforming item or component in the manner specified in the TDS. 

	[bookmark: _Toc100032323][bookmark: _Toc320179006][bookmark: _Toc348000816][bookmark: _Toc482171646][bookmark: _Toc475548706][bookmark: _Toc35791253][bookmark: _Toc438438859][bookmark: _Toc438532648][bookmark: _Toc438734003][bookmark: _Toc438907040][bookmark: _Toc438907239][bookmark: _Toc348000819][bookmark: _Toc480193052]Correction of Arithmetical Errors

	1.68 Provided that the Tender is substantially responsive, the Procurement Entity shall correct arithmetical errors on the following basis:
(a) [bookmark: _Toc484422476]if there is a discrepancy between the unit price and the line item total that is obtained by multiplying the unit price by the quantity, the unit price shall prevail and the line item total shall be corrected, unless in the opinion of the Procurement Entity there is an obvious misplacement of the decimal point in the unit price, in which case the line item total as quoted shall govern and the unit price shall be corrected;
(b) [bookmark: _Toc484422477]if there is an error in a total corresponding to the addition or subtraction of subtotals, the subtotals shall prevail, and the total shall be corrected; and
(c) [bookmark: _Toc484422478]if there is a discrepancy between words and figures, the amount in words shall prevail, unless the amount expressed in words is related to an arithmetic error, in which case the amount in figures shall prevail subject to (a) and (b) above.
1.69 Tenderers shall be requested to accept the correction of arithmetical errors. Failure to accept the correction per ITT 29.1, shall result in the rejection of the Tender. 

	[bookmark: _Toc438438858][bookmark: _Toc438532647][bookmark: _Toc438734002][bookmark: _Toc438907039][bookmark: _Toc438907238][bookmark: _Toc348000818][bookmark: _Toc482171648][bookmark: _Toc475548708][bookmark: _Toc35791254]Margin of Preference
	1.70 [bookmark: _Hlk34643401]A margin of Preference where applicable shall be provided per Guidelines provided by BPP as specified in the TDS.

	[bookmark: _Toc475548709][bookmark: _Toc35791255][bookmark: _Hlt438533055]Evaluation of Tenders
	1.71 The Procurement Entity shall use the criteria and methodologies listed in this ITT and Section III, Evaluation and Qualification Criteria in deciding to conclude a Framework Agreement(s). No other evaluation criteria or methodologies shall be permitted. 
1.72 The Procurement Entity will evaluate and compare only the Tenders determined to be substantially responsive per ITT  27
1.73 To evaluate a Tender the Procuring Entity/Lead Entity/Procurement Agent shall consider the following:
a) [bookmark: _Toc484422480]evaluation will be done for Items or Lots, as specified in the TDS; and the Tender Price as quoted per ITT 13;
b) price adjustment for correction of arithmetic errors per ITT 29.1;
c) [bookmark: _Toc484422481][bookmark: _Toc484422483]price adjustment due to unconditional discounts offered per ITT 13.4;
d) price adjustment due to quantifiable nonmaterial nonconformities per ITT 28.2; 
e) Excluding provisional sums and the provision, if any, for contingencies in the Bill of Quantities, but including day works, were priced competitively;
f) the additional evaluation factors are specified in Section III, Evaluation and Qualification Criteria.
1.74  The Procurement Entity reserves the right to accept or reject any variation, deviation, or alternative offer. Variations, deviations, alternative offers, and other factors which are more than the requirements of the Tender documents or otherwise result in unsolicited benefits for the Purchaser will not be taken into account in the Tender evaluation
1.75  If applicable, the estimated effect of the price adjustment provisions in the Framework Agreement(s) (which determines the Contract Price for a Contract Release), applied over the Term of the Framework Agreement, shall not be taken into account in the Primary Procurement Tender evaluation.



	[bookmark: _Toc482171650][bookmark: _Toc475548710][bookmark: _Toc35791256][bookmark: _Toc438438861][bookmark: _Toc438532655][bookmark: _Toc438734005][bookmark: _Toc438907042][bookmark: _Toc438907241][bookmark: _Toc348000821][bookmark: _Toc480193053]Comparison of Tenders

	1.76 The Procurement Entity shall compare the evaluated costs of all substantially responsive Tenders established per ITT 31 to determine the ranking of Tenders based on the lowest evaluated cost. 

	[bookmark: _Toc475548712][bookmark: _Toc35791257]Qualification of the Tenderer(s)
	1.77 Before concluding a Framework Agreement(s), the Procurement Entity shall determine, to its satisfaction, whether the eligible Tenderer(s) with substantially responsive Tender(s) that can meet the Framework Agreement criteria, meet(s) the qualifying criteria specified in Section III, Evaluation and Qualification Criteria. 
1.78 The determination shall be based upon an examination of the documentary evidence of the Tenderer’s qualifications submitted by the Tenderer, under ITT 15. The determination shall not take into consideration the qualifications of other firms such as the Tenderer’s subsidiaries, parent entities, affiliates, subcontractors (other than specialized subcontractors if permitted in the Tender document), or any other firm(s) different from the Tenderer.
1.79 An affirmative determination shall be a prerequisite for the conclusion of the Framework Agreement (s) to the Tenderer. A negative determination shall result in disqualification of the Tender. 

	[bookmark: _Toc438438862][bookmark: _Toc438532656][bookmark: _Toc438734006][bookmark: _Toc438907043][bookmark: _Toc438907242][bookmark: _Toc348000822][bookmark: _Toc480193054][bookmark: _Toc475548713][bookmark: _Toc35791258]Procurement Entity’s Right to Accept Any Tender, and to Reject Any or All Tenders
	1.80 The Procurement Entity reserves the right to accept or reject any Tender and to annul the Tendering process and reject all Tenders at any time before the conclusion of a Framework Agreement(s), without thereby incurring any liability to Tenderers. In case of annulment, all Tenders submitted shall be promptly returned to the Tenderers.



	F. [bookmark: _Toc505659528][bookmark: _Toc348000823][bookmark: _Toc451286567][bookmark: _Toc475548716][bookmark: _Toc480193057][bookmark: _Toc35791259]Conclusion of a Framework Agreement

	[bookmark: _Toc438438864][bookmark: _Toc438532658][bookmark: _Toc438734008][bookmark: _Toc438907044][bookmark: _Toc438907243][bookmark: _Toc348000824][bookmark: _Toc480193058][bookmark: _Toc475548717][bookmark: _Toc35791260]Framework Agreement Criteria
	1.81 This is a Closed Framework Agreement, i.e., no new firm(s) may conclude Framework Agreement(s) during the Term of the Framework Agreement.
1.82 The Procurement Entity shall specify in Section III Evaluation and Qualification Criteria, the criteria that will apply in the selection of Tenderer(s), with whom a Framework Agreement(s) may be concluded. 

	[bookmark: _Toc438438866][bookmark: _Toc438532660][bookmark: _Toc438734010][bookmark: _Toc438907046][bookmark: _Toc438907245][bookmark: _Toc480193059][bookmark: _Toc438438865][bookmark: _Toc438532659][bookmark: _Toc438734009][bookmark: _Toc438907045][bookmark: _Toc438907244][bookmark: _Toc475548718][bookmark: _Toc35791261]Notification to Conclude a Framework Agreement
	1.83 Before the expiration of the Tender Validity Period, the Procurement Entity shall transmit to the successful Tenderer(s) a Notification to Conclude a Framework Agreement, attaching the Framework Agreement for signature by the Tenderer. 

	[bookmark: _Toc35791262][bookmark: _Toc480193060]Obligation to Procure 
	1.84 The conclusion of a Framework Agreement shall not impose any obligation on the Entity to procure any Works under the Framework Agreement. 

	[bookmark: _Toc35791263]Debriefing by the Procurement Entity
	1.85 Debriefings of unsuccessful Tenderers may be done in writing or verbally (over the phone or video conference) or in person. The Tenderers shall bear the costs of attending such a debriefing meeting as provided for under Section VIII.

	[bookmark: _Toc35791264]Signing the Framework Agreement
	1.86 Unless an earlier deadline is stipulated in the TDS, the Tenderer shall sign, date, and return the Framework Agreement within twenty-eight (28) days of receipt of the same.
1.87 In the case of a Multi-User Framework Agreement, the Procurement Agent/ Lead Entity shall sign each Framework Agreement on behalf of all participating Entities.

	[bookmark: _Toc35791265]Publication of the Conclusion of Framework Agreement Notice
	1.88 The Procurement Entity shall promptly issue a notice of contract award on the website of the Public Procurement Authority or as provided in the Regulations. 


	[bookmark: _Toc480193065][bookmark: _Toc475548723][bookmark: _Toc35791266]Procurement Related Complaint
	1.89 [bookmark: _Toc473881717]The procedures for making a Procurement-related Complaint are as specified in the Public Procurement Act, 2007 as amended.



[bookmark: _Toc438366665][bookmark: _Toc438954443][bookmark: _Toc347227540][bookmark: _Toc436903896][bookmark: _Toc480193008][bookmark: _Toc454620900][bookmark: _Toc484433453][bookmark: _Toc501632765][bookmark: _Toc26357861][bookmark: _Toc35791195]Tender Data Sheet (TDS)
The following specific data for the Works to be procured shall complement, supplement, or amend the provisions in the Instructions to Tenderers (ITT). Whenever there is a conflict, the provisions in the TDS shall prevail over those in ITT.
[Where an e-procurement system is used, modify the relevant parts of the TDS accordingly to reflect the e-procurement process.]
[Instructions for completing the Tender Data Sheet are provided, as needed, in the notes in italics mentioned for the relevant ITT.]

	A. [bookmark: _Toc505659529][bookmark: _Toc506185677]General

	ITT 1.1 
	The Procurement Entity is: [insert name of the Procurement Entity]
The Procurement Entity is [select the capacity in which the Procurement Entity is acting, from one of the following:]
OPTION 1: “the Entity that will conclude, administer and manage the Framework Agreement, and be the sole Procurement Entity under the Framework Agreement.”
OR
OPTION 2: “the Entity acting for, and on behalf of, [select “the Procurement Entity” or “all participating Procurement Entities”] in concluding the Framework Agreement.”
The reference number of the Invitation for Tenders (IFT) is: [insert reference number of the Invitation for Tenders] 
The name of the IFT is: [insert name of the IFT]
[if applicable and if this is for a Single- Contractor FWA, include the following:] The number and identification of lots (contracts) comprising this IFT are: [insert number and identification of lots (contracts).]

	ITT 1.2 (a)
	[delete if not applicable]
Electronic –Procurement System
The Procurement Entity shall use the following electronic-procurement system to manage this Procurement process: http://www.bpp.gov.ng.
The electronic-procurement system shall be used to manage the following aspects of the Procurement process:
[list aspects here and modify the relevant parts of the TDS accordingly e.g., issuing IFT document, submissions of Tenders, the opening of Tenders]

	ITT 4.1
	Additional provisions on the eligibility of Tenderers: [state revisions to ITT 4.1 if any]

	ITT 4.3
	The maximum number of members in a Joint Venture (JV) shall be: [insert a number].

	ITT 4.5
	A list of debarred firms and individuals is available at http://www.bpp.gov.ng.

	B. Contents of the IFT Document

	ITT 7.1
	For clarification of Tender purposes only, the Procurement Entity’s address is:
[insert the information as required below. This address may be the same as or different from that specified under ITT 20.1 for Tender submission]
Attention: [insert full name of the person, if applicable]
Address: [insert street address and number]
Floor/ Room number: [insert floor and room number, if applicable]
City: [insert name of city or town]
Nigeria Post Code: [insert Nigeria Postcode, if applicable]
Country: [insert name of country]
Telephone: [insert telephone number, including country and city codes]
Email address: [insert email address, if applicable]
Requests for clarification should be received by the Procurement Entity no later than: [insert a date; or the number of Business Days “before the deadline for submission of Tenders”].
Web page: [in case used, identify the website with free access where Primary Procurement information is published]

	C. [bookmark: _Toc505659531][bookmark: _Toc506185679]Preparation of Tenders

	ITT 10.1 (f)
	The Tenderer shall submit the following additional documents in its Tender: [list any additional document not already listed in ITT 10.1 that must be submitted with the Tender]

	ITT 13.2
	[Note: For Single-Contractor FWA, providing the estimated items and quantities over the FWA should reasonably enable Tenderers to offer their unit prices competitively. However, for Multi-Contractor FWA, the Procurement Entity may choose, depending on the nature and type of procurement, to provide either the estimated quantities over the FWA period or the range of call-off quantities. Choose either Option 1 or Option 2 below
Option 1- Single-Contractor FWA
Prices quoted for a lot (contract) shall correspond at least to [insert figure as applicable, e.g. one hundred] percent of the items specified for the lot (contract) in the Price Schedules. Prices quoted for each item of a lot shall correspond to one hundred percent of the estimated quantities over the FWA period specified in the Price Schedules for the item.
Or
Option 2- Multi-Contractor FWA
Tenderers may quote their unit prices against any item and estimated quantities over the FWA period or one or more of the ranges of Call-off quantities for the item as specified in the Schedule of Prices.]

	ITT 13.3
	[ Consistent with TDS ITT 13.2 above, choose either Option 1 or Option 2 below:]
Option 1- Single-Contractor FWA
The price to be quoted in the Letter of Tender per ITT 11.1 shall be the total Tender price for the specified items or Lots, as applicable.
Option 2- Multi-Contractor FWA
The price to be quoted in the Letter of Tender per ITT 11.1 shall be (i) the total Tender prices against the estimated quantities over the FWA period or (ii) the unit Tender price against the range of Call-off quantities, as specified in the Schedule of prices.]

	ITT 16.1
	 The Tender validity period shall be [insert the term of the Framework Agreement] days.

	ITT 18.1
	In addition to the original of the Tender, the number of copies to be delivered to the Procurement Entity is [insert number (insert figure)] copies. 

	ITT 18.3
	The written confirmation of authorization to sign on behalf of the Tenderer shall consist of [insert the name and description of the documentation required to demonstrate the authority of the signatory to sign the Tender on behalf of the Tenderer].

	D. Submission and Opening of Tenders

	ITT 20.1

	For Tender submission purposes only, the Procurement Entity’s address is: [This address may be the same as or different from that specified under ITT 7.1 for clarifications]
Attention: [insert full name of the person, if applicable]
Street Address: [insert street address and number]	
Floor/ Room number: [insert floor and room number, if applicable]	
City: [insert name of city or town]	
Nigeria Post Code: [insert Nigeria Postcode, if applicable]	
Country: [insert name of country]	
The deadline for Tender submission is: 
Date: [insert month, day, and year, e.g. June 15th,2022]
Time: [insert time, and identify if a.m. or p.m., e.g. 10:30 a.m.]
 [Note: The date and time should be the same as those provided in the Invitation for Tenders unless subsequently amended under ITT 20.2.]
Tenderers [insert “shall” or “shall not”] have the option of submitting their Tenders electronically.
[Note: The following provision should be included, and the required information inserted only if Tenderers have the option of submitting their Tenders electronically. Otherwise omit.]
[The electronic Procurement submission procedures shall be: [insert a description of the electronic Procurement submission procedures that must be followed]

	ITT 23.1
	The Tender opening shall take place at: 
Street Address: [insert street address and number]	
Floor/ Room number: [insert floor and room number, if applicable]	
City: [insert name of city or town]
Country: [insert name of country]
Date: [insert month, day, and year, e.g. June 15th, 2022]
Time: [insert time and identify if a.m. or p.m. e.g. 10:30 a.m.] [Date and time should be the same as those given for the deadline for submission of Tenders (ITT 22).]
[Note: The following provision should be included, and the required corresponding information inserted only if Tenderers have the option of submitting their Tenders electronically. Otherwise omit.]
The electronic Tender opening procedures shall be: [insert a description of the electronic Tender opening procedures that shall apply.]

	ITT 23.6
	The Letter of Tender shall be numbered and initialed by [insert number] representatives of the Procurement Entity conducting the Tender opening.

	E. Evaluation and Comparison of Tenders

	ITT 27.2
	Additional responsiveness requirement is: (insert additional responsiveness requirements)


	ITT 28.2
	The adjustment shall be based on the [select “average” or “highest”] price of the item or component as quoted in other substantially responsive Tenders. If the price of the item or component cannot be derived from the price of other substantially responsive Tenders, the Procurement Entity shall use its best estimate.

	ITT 30.1
	Margin of Preference is (applicable/not applicable)

	ITT 31.3(a)
	Evaluation will be done for [Select: “Items” or “Lots (contracts)”]
 [For Single-Contractor FWA, Select one of the two options below as appropriate]
[OPTION 1
“Tenders will be evaluated on an item-by-item basis.”]
 or 
[OPTION 2:
“Tenders will be evaluated lot by lot. If a Price Schedule shows items listed but not priced, their prices shall be assumed to be included in the prices of other items. An item not listed in the Price Schedule shall be assumed to be not included in the Tender, and provided that the Tender is substantially responsive, the [select “average” or “highest”] price of the item quoted by substantially responsive Tenderers will be added to the Tender price and the equivalent total cost of the Tender so determined will be used for price comparison.”]
[For Multi-Contractor FWA, insert the following 

OPTION 1: If a range of Call-off quantities is provided insert the following:
“Tenders will be evaluated for each range of Call-off quantities of an item”

OPTION 2: if the estimated quantities over the FWA period are provided insert one of the following as applicable:

[OPTION 2-1:
“Tenders will be evaluated on an item-by-item basis.”]
 or 
[OPTION 2-2:
“Tenders will be evaluated lot by lot. If a Price Schedule shows items listed but not priced, their prices shall be assumed to be included in the prices of other items. An item not listed in the Price Schedule shall be assumed to be not included in the Tender, and provided that the Tender is substantially responsive, the [select “average” or “highest”] price of the item quoted by substantially responsive Tenderers will be added to the Tender price and the equivalent total cost of the Tender so determined will be used for price comparison.”]

	F. Concluding a Framework Agreement

	ITT 39.1
	Signing the Framework Agreement
The Tenderer shall sign, date, and return the Framework Agreement within [insert number of days (insert in figures)] days of receipt of the same.
[Note: The normal time for signing is 28 days. However, with an FWA there is no Performance Security to be arranged at this stage, so the time for signing may be reduced.]


Section II – Tender Data Sheet (TDS)	23
Section II – Tender Data Sheet (TDS)	44




[bookmark: _Toc347227541][bookmark: _Toc436903897][bookmark: _Toc480193009][bookmark: _Toc454620901][bookmark: _Toc484433454][bookmark: _Toc501632766][bookmark: _Toc26357862][bookmark: _Toc35791196]Section III - Evaluation and Qualification Criteria 

[bookmark: _Toc487942150]This Section contains the criteria that the Procurement Entity shall use to conclude a Framework Agreement(s). The criteria and methodology described are to evaluate Tenders and qualify Tenderers. No other factors, methods, or criteria shall be used other than those specified in this IFT document for the Primary Procurement process. 

[The Procurement Entity shall select the criteria deemed appropriate for the Primary Procurement process, insert the appropriate wording using the samples below or other acceptable wording, and delete the text in italics]
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1.	Evaluation of Tenders (ITT 31)	30
2.	Criteria to conclude a Framework Agreement(s) (ITT 35)	31
3.	Post Qualification Criteria (ITT 33)	31



[bookmark: _Toc454620966][bookmark: _Toc35670999]Evaluation of Tenders (ITT 31) 
Evaluation Criteria (ITT 31)
The Procurement Entity’s evaluation of a Tender may take into account, in addition to the Tender Price quoted per ITT 13, one or more of the following factors as specified in ITT 31.3 using the following criteria and methodologies. 
	

	1.  Adequacy of Technical Offer, per ITT 10.1, will be evaluated as follows:
Evaluation of the Tenderer’s Technical Offer will include an assessment of the Tenderer’s technical capacity to mobilize key equipment and personnel for the contract consistent with its proposal regarding work methods, scheduling, and material sourcing in sufficient detail and fully per the requirements stipulated in Section VI- Technical Specifications, Performance Requirements, and Drawings. 

	2.  Adequacy of Environmental, Social, Health, and Safety Plans, per ITT 31.3, will be evaluated as follows:
         Evaluation of the Tenderer’s Environmental, Social, Health, and Safety Plans will include an assessment of the Tenderer’s experience, awareness, and systems, and a demonstration that it possesses a high level of Environmental and Social (“E&S”) management expertise to successfully manage the E&S risks associated with the implementation of the proposed Works per Employer Environmental Guidelines and the requirements of Nigeria’s environmental legislation.

	3.  Alternative Proposals, if permitted under ITT 12, will be evaluated as follows: Applicable/Not Applicable.
4.  Multiple Lots, Discounts: 
Works are grouped in a single contract hence consideration for Multiple Lots is not applicable. Under Sub-Clause 31 of the Instructions to Tenderers, the Employer will evaluate and compare Tenders based on a single contract by taking into account discounts offered by the Tenderer, if permitted under ITT 13. 







[bookmark: _Toc35671000]Criteria to conclude a Framework Agreement(s) (ITT 35)
[Select the appropriate option and add such additional criteria, as is appropriate]
Criteria for a Single-Contractor Framework Agreement:
The Procurement Entity will conclude the Framework Agreement with the Tenderer that meets the qualification criteria and whose Tender has been determined to be:
(a) substantially responsive to the Tender document; and
(b) the lowest evaluated cost [, and]
(c) [Insert any additional criteria e.g. criteria related to selection based on a geographic spread of Contractors.]

OR
Criteria for a Multi-Contractor Framework Agreement:
The Procurement Entity will conclude Framework Agreements with the Tenderers that meet the qualification criteria and whose Tenders have been determined to be substantially responsive as follows;
(a) All Tenderers shall be ranked in terms of evaluated cost(s), with the first ranked being the lowest evaluated cost, the second-ranked being the second lowest evaluated cost, and so on. 
(b) The Procurement Entity will conclude an FWA with:
(i) All the Tenderers ranked in (a) above if no maximum number of Contractors is specified in  ITT 1.2 (l).
(ii) the Tenderers ranked first up to the maximum number of Contractors (y) specified in the ITT 1.2 (l).
(c) If the number of Tenderers is less than the minimum (x) specified in ITT 1.2 (l), the Procurement Entity may decide to invite new Tenders. Alternatively, the Procurement Entity may conclude the FWA with all those Tenderers where, an insufficient number of Tenders are received, or an insufficient number of Tenders meet the criteria for the conclusion of Framework Agreements.   
(d)  [Insert any additional criteria e.g. criteria related to selection based on a spread of geographic locations.]
[bookmark: _Toc35671001]Post Qualification Criteria (ITT 33)
After determining the substantially responsive Tender which offers the lowest-evaluated cost per ITT 32, the Procurement Entity shall carry out the post-qualification of the Tenderer per ITT 33, using only the requirements specified. Requirements not included in the text below shall not be used in the evaluation of the Tenderer’s qualifications. 
(a) The Procurement Entity will determine to its satisfaction whether the Tenderer selected as having submitted the lowest evaluated responsive Tender is qualified to satisfactorily perform the Contract.

(b) The determination will take into account the Tenderer’s financial, technical, and production capabilities and resources. It will be based upon an examination of the documentary evidence of the Tenderer’s qualifications submitted by the Tenderer, as well as such other information as the Procurement Entity deems necessary and appropriate.

(c) An affirmative determination will be a prerequisite for the award of the Contract to the Tenderer. A negative determination will result in the rejection of the Tenderer’s Tender, in which event the Procurement Entity will proceed to the next lowest evaluated Tender to make a similar determination of that Tenderer’s capabilities to perform satisfactorily.
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	Sub-Factor
	1.	Eligibility Criteria

	
	Requirement
	Tender

	
	
	Single Entity
	Joint Venture or Association

	
	
	
	All members combined
	Each member
	At least one member

	[bookmark: _Toc496968117]1.1 Nationality 
	Nationality per Section VIII – 4.1
	Must meet requirement
	Existing or intended joint ventures must meet the requirement
	Must meet requirement
	N / A

	1.2 Statutory Requirement 
	The requirement in ITT 1.4 
	Must Meet 
	Existing or intended joint ventures must meet the requirement
	Must meet requirement
	N/A 

	1.3 Conflict of Interest
	No conflicts of interest as described in ITT 4.4
	Must meet requirement
	Existing or intended joint ventures must meet the requirement
	Must meet requirement
	N / A

	1.4 Ineligibility
	Not having been deemed ineligible based on any of the criteria outlined in ITT 4.5 
	Must meet requirement
	Existing or intended joint ventures must meet the requirement
	Must meet requirement 
	N / A

	1.5 Government-Owned Entity
	Compliance with conditions of ITT 4.2.
	Must meet requirement
	Must meet requirement
	Must meet requirement
	N / A

	
Sub-Factor
	[bookmark: _Toc498339861][bookmark: _Toc498848208][bookmark: _Toc499021786][bookmark: _Toc499023469][bookmark: _Toc501529951][bookmark: _Toc503874229][bookmark: _Toc23215165]2.	Historical Contract Non-Performance

	
	Requirement
	Tender

	
	
	Single Entity
	Joint Venture or Association

	
	
	
	All members combined
	Each member
	At least one member

	[bookmark: _Toc496968124]2.1  History of Non-performing Contracts
	Non-performance of a contract did not occur within the last 5 years before the deadline for Tender submission, based on all information on fully settled disputes or litigation.  A fully settled dispute or litigation has been resolved per the dispute resolution mechanism under the respective contract, and where all appeal instances available to the Tender have been exhausted. 
	Must meet the requirement by itself or as a member of past or existing joint venture
	N / A

	Must meet the requirement by itself or  as a member of past or existing joint venture

	N / A

	2.2  Failure to Sign a Contract
	Failure to sign a contract after submitting Tender security has not occurred in the past 5 years.  Any deviation should be explained in the Contract Non-Performance form.
	Must meet the requirement or have an explanation for any deviation typically minor in nature that meets the satisfaction of the evaluation panel.
	Must meet the requirement or have an explanation for any deviation typically minor in nature that meets the satisfaction of the evaluation panel.
	Must meet the requirement or have an explanation for any deviation typically minor in nature that meets the satisfaction of the evaluation panel.
	N / A

	[bookmark: _Toc496968125]2.3 Pending Litigation
	All pending litigation shall in total not represent more than 10% of the Tender’s net worth and shall be treated as resolved against the Tender. 
	Must meet the requirement by itself or as a member of past or existing joint venture
	N / A
	Must meet the requirement by itself or as a member of past or existing joint venture
	N / A



	
	[bookmark: _Toc498339862][bookmark: _Toc498848209][bookmark: _Toc499021787][bookmark: _Toc499023470][bookmark: _Toc501529952][bookmark: _Toc503874230][bookmark: _Toc23215166]3.	Financial Situation

	
	Requirement
	Tender

	
	
	Single Entity
	Joint Venture or Association

	
	
	
	All members combined
	Each member
	At least one member

	3.1 Historical Financial Performance








		Submission of audited financial statements, including balance sheets, cash flow statements, or income statements or, if not required by the laws of the Applicant’s country, other financial statements acceptable to the Employer, for the last five years to demonstrate the current
the soundness of the Tenderer’s
Financial position and its prospective long-term profitability.
(i)Average coefficient of Current ratio (Current Assets /Current Liabilities): > 1.2
(ii) Average coefficient of Debt Ratio (Total Debt/Total Assets) < 0.75



	Must meet requirement
	N / A
	Must meet requirement
	N / A

	3.2 Average Annual Construction Turnover

	Minimum average annual construction turnover for each year as set forth below, calculated as total certified payments received for contracts in progress or completed, within the last 5 years. 
(i) For Award of this Contract 
Nigeria Naira XXXX million or equivalent.
	Must meet requirement
	Must meet requirement
	Must meet 
25% of the requirement
	Must meet 
40% of the requirement

	3.3 Financial Resources
	Tenderer must demonstrate access to, or availability of, Financial resources such as liquid assets, unencumbered real assets, lines of credit, and other financial means, other than any contractual advance payments to meet the following cash-flow requirement:   
(i) For Award of this Contract   
Nigeria Naira million or equivalent.
(ii) the overall cash flow requirements for this contract and its current commitments. 
	Must meet requirement
	Must meet requirement
	Must meet 
25% of the requirement
	Must meet 
40% of the requirement




	
Sub-Factor
	4.	EXPERIENCE

	
	Requirement
	Tender

	
	
	Single Entity
	Joint Venture or Association

	
	
	
	All members combined
	Each member
	At least one member

	4.1 General Construction Experience 
	Experience in XX-related construction contracts in the role of contractor, subcontractor, or management contractor for each of the last five years before the Application submission deadline and with activity in at least nine months in each year.
	Must meet requirement
	N/A
	Must meet requirement

	N/A

	4.2 Similar Construction Experience  


  
	Participation as a contractor, management contractor, or subcontractor, in at least three contracts of similar nature within the last five years, each with a value of at least:
Nigeria Nairaxxxx million or equivalent;
that has been completed and that are similar to the proposed works.  
	Must meet requirement
	Must meet requirement
	N/A
	Must meet requirement

	4.3 Specific Construction Experience in Key Activities 

	
For the above or other contracts executed during the last five years, minimum construction experience in the following key activities: 
A) Monthly Rate of Production:  

1)  …………
2)  ………. 
3)  ………. 
4   ………   
5)  ……… 
6)  ……….

	Must meet requirement 
	Must meet requirements
	N / A
	Must meet the following requirements (can be specialist subcontractor):  55% of the requirements.



5. 	Equipment
The Tenderer must demonstrate that it will have access to the key Contractor’s equipment listed hereafter:
	No.
	Equipment Type and Characteristics
	Minimum Number required for contract 

	1
	
	

	2
	
	

	3
	
	

	.
	
	

	.
	
	

	.
	
	



The Tenderer shall provide further details of the proposed items of equipment using the relevant Form in Section IV.




6.	Key Personnel
The Tenderer must demonstrate that it will have the personnel for the key positions that meet the following requirements:
	
	No.
	Position
 
	 Years of 
Experience (general)
	Years of experience in the proposed position
	Key Personnel Requirement 

	1
	
	
	
	

	2
	
	
	
	

	3
	
	
	
	

	.
	
	
	
	

	.
	
	
	
	

	.
	
	
	
	



[bookmark: _Toc375040439][bookmark: _Toc379181874][bookmark: _Toc380509818][bookmark: _Toc381462615][bookmark: _Toc384735654][bookmark: _Toc381462616][bookmark: _Toc384735655]       The Tenderer shall provide details of the proposed personnel, their biographical data describing their qualifications, and experience records in the relevant Forms included in Section IV, Tender Forms.

[bookmark: _Toc436903898][bookmark: _Toc438266927][bookmark: _Toc438267901][bookmark: _Toc438366667][bookmark: _Toc438954445][bookmark: _Toc480193010][bookmark: _Toc454620902]
	[bookmark: _Toc484433455][bookmark: _Toc501632767][bookmark: _Toc26357863][bookmark: _Toc35791197]Section IV - Tender Forms
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[bookmark: _Toc345681383][bookmark: _Toc347230619][bookmark: _Toc482547381][bookmark: _Toc484434233][bookmark: _Toc454620975][bookmark: _Toc503258662][bookmark: _Toc503340459][bookmark: _Toc503364369][bookmark: _Toc503364487][bookmark: _Toc35791300]Letter of Tender

Primary Procurement - Framework Agreement Works 

	INSTRUCTIONS TO TENDERERS: DELETE THIS BOX ONCE YOU HAVE COMPLETED THE DOCUMENT
The Tenderer must prepare this Letter of Tender on stationery with its letterhead clearly showing the Tenderer’s complete name and business address.
Note: All italicized text is to help Tenderers in preparing this form. 




Framework Agreement – Works 
Date of this Tender submission: [insert date (as day, month, and year) of Tender submission]
Invitation for Tender No.: [insert identification]
Alternative No.: [insert identification No if this is a Tender for an alternative]

To: [insert complete name of Procurement Entity]

(a) No reservations: We have examined and have no reservations about the IFT document, including the addenda issued per Instructions to Tenderers (ITT 7);
(b) Eligibility: We meet the eligibility requirements and have no conflict of interest per ITT 4;
(c) Tender Securing Declaration: [select OPTION 1 or 2 as applicable] 
OPTION 1 
“We have neither been suspended nor declared ineligible by the Procurement Entity(ies) based on execution of a Tender-Securing Declaration in Nigeria with ITT 17 or 
OPTION 2 
“We have been suspended or declared ineligible by the following entities based on execution of a Tender-Securing Declaration or Proposal-Securing Declaration in the Procurement Entity’s Country per ITT 17 [insert name of entities]”;
(d) Conformity: We offer to  execute, in conformity with the IFQ document and per Section V- Schedule of Requirements, the following Works : [insert a brief description of the Works];
(e) Tender Price: [Select one of the following four options concerning Tender Price] 

For Multi Contractor FWA 
OPTION 1- [If a range of Call-off quantities is provided by the Procurement Entity in the Price Schedules]
“The unit price/s of our Tender excluding any discounts offered in item (g) below is [insert the unit price/s of the Tender in words and figures, against the range of quantities provided by the Procurement Entity in the Price Schedules in the table below”
	Item No.
	Description
	Range of Quantities 
	Tender Unit Price and Currency

	1.
	…
	… - …
	

	
	
	… - …
	

	
	
	… - …
	

	2. 
	…
	
	

	
	
	
	

	
	
	
	

	3.
	…
	
	




OPTION 2- [If estimated quantities over the FWA period are provided by the Procurement Entity in the Price Schedules]

“The total price of our Tender, excluding any discounts offered in item (g) below is: [insert the total price of the Tender in words and figures, indicating the various amounts and the respective currencies”

For SIngle Contractor FWA

OPTION 3- [For Single Lot]

“The total price of our Tender, excluding any discounts offered in item (f) below is: [insert the total price of the Tender in words and figures, indicating the various amounts and the respective currencies”

OPTION 4 - [For Multiple Lots] 

“The total price of each lot [insert the total price of each lot in words and figures, indicating the various amounts and the respective currencies]; and (b) Total price of all lots (sum of all lots) [insert the total price of all lots in words and figures, indicating the various amounts and the respective currencies]”
(f) [bookmark: _Hlt236460747]Unconditional Discounts: The unconditional discounts offered are: [Specify in detail each unconditional discount offered.]
The exact method of calculations to determine the net price after the application of unconditional discounts is shown below: [Specify in detail the method that shall be used to apply the discounts];
(g) Tender Validity Period: Our Tender shall be valid for the period specified in TDS 16.1 (as amended, if applicable) from the date fixed for the Tender submission deadline specified in TDS 20.1 (as amended, if applicable), and it shall remain binding upon us and may be accepted at any time before the expiration of that period;
(h) Performance Security: If our Tender is accepted and we conclude a Framework Agreement, we understand that we may be required, as a condition of a subsequent Contract Release, to obtain performance security;
(i) One Tender per Tenderer: We are not submitting any other Tender(s) as an individual Tenderer, and meet the requirements of ITT 4.5;
(j) Suspension and Debarment: We, along with any of our subcontractors, suppliers, consultants, manufacturers, or service providers for any part of the contract, are not subject to, and not controlled by any entity or individual that is subject to, a temporary suspension or a debarment imposed by the Public Procurement Authority;

(k) Not Bound to Procure: We understand that there is no obligation on the Procurement Entity(ies) to procure any Works from any FWA Contractor during the Term of the Framework Agreement.
(l) No expectation of Contract Release: We confirm that no undertaking or any form of statement, promise, representation, or obligation has been made by the Procurement Entity in respect of the total quantities or value of the Works that may be ordered by it, or any participating Procurement Entity(ies), per this Framework Agreement. We acknowledge and agree that we have not submitted this Tender based on any such undertaking, statement, promise, or representation. If we conclude a Framework Agreement, we have no legitimate expectation of being awarded a Contract Release under the Framework Agreement. 
(m) Not Bound to Accept: Concerning this Primary Procurement, we understand that you are not bound to accept any Tender that you may receive.  
(n) Fraud and Corruption: We hereby certify that we have taken steps to ensure that no person acting for us or on our behalf engages in any type of Fraud and Corruption.

Name of the Tenderer: *[insert complete name of the Tenderer]
Name of the person duly authorized to sign the Tender on behalf of the Tenderer: **[insert complete name of the person duly authorized to sign the Tender]
Title of the person signing the Tender: [insert complete title of the person signing the Tender]
Signature of the person named above: [insert signature of the person whose name and capacity are shown above]
Date signed [insert date of signing] day of [insert month], [insert year]


* 	In the case of the Tender submitted by a Joint Venture specify the name of the Joint Venture as a Tenderer.
[bookmark: _Toc108950332][bookmark: _Toc347230620][bookmark: _Toc482547382][bookmark: _Toc484434234][bookmark: _Toc454620976]**   Person signing the Tender shall have the power of attorney given by the Tenderer. The power of attorney shall be attached to the Tender Schedules.


[bookmark: _Toc503340460][bookmark: _Toc503364370][bookmark: _Toc503364488][bookmark: _Toc35791301]Tenderer Information Form

Primary Procurement - Framework Agreement Works 
[The Tenderer shall fill in this Form per the instructions indicated below. No alterations to its format shall be permitted and no substitutions shall be accepted.]
Date: [insert date (as day, month, and year) of Tender submission] 
Package No.: [insert number of IFT process]
Page ________ of_ ______ pages

	1. Tenderer’s Name [insert Tenderer’s legal name]

	2. In the case of JV, the legal name of each member: [insert legal name of each member in JV]

	3. Tenderer’s actual or intended country of registration: [insert actual or intended country of registration]

	4. Tenderer’s year of registration: [insert Tenderer’s year of registration]

	5. Tenderer’s Address in the country of registration: [insert Tenderer’s legal address in the country of registration]

	6. Tenderer’s Authorized Representative Information
   Name: [insert Authorized Representative’s name]
   Address: [insert Authorized Representative’s Address]
   Telephone: [insert Authorized Representative’s telephone]
   Email Address: [insert Authorized Representative’s email address]

	7. 	Attached are copies of original documents of [check the box(es) of the attached original documents]
	Articles of Incorporation (or equivalent documents of constitution or association), and/or documents of registration of the legal entity named above, per ITT 15
	In case of JV, letter of intent to form JV or JV agreement, per ITT 4.3.
	In the case of state-owned enterprise or institution, per ITT 4.2 documents establishing:
· Legal and financial autonomy
· Operation under commercial law
· Establishing that the Tenderer is not under the supervision of the Procurement Entity.
8.	Included are the organizational chart, a list of the Board of Directors, and the beneficial ownership.


[bookmark: _Toc347230621][bookmark: _Toc482547383][bookmark: _Toc484434235][bookmark: _Toc454620977][bookmark: _Toc503340461][bookmark: _Toc503364371][bookmark: _Toc503364489][bookmark: _Toc35791302]
Tenderer’s JV Members Information Form
Primary Procurement - Framework Agreement Works

[The Tenderer shall fill in this Form per the instructions indicated below. The following table shall be filled in for the Tenderer and each member of a Joint Venture]].

Date: [insert date (as day, month, and year) of Tender submission] 
Package No.: [insert number of IFT process]
Page ________ of_ ______ pages

	1.	Tenderer’s Name: [insert Tenderer’s legal name]

	2.	Tenderer’s JV Member’s name: [insert JV’s Member legal name]

	3.	Tenderer’s JV Member’s country of registration: [insert JV’s Member country of registration]

	4.	Tenderer’s JV Member’s year of registration: [insert JV’s Member year of registration]

	5.	Tenderer’s JV Member’s legal address in the country of registration: [insert JV’s Member legal address in the country of registration]

	6.	Tenderer’s JV Member’s authorized representative information
Name: [insert name of JV’s Member authorized representative]
Address: [insert address of JV’s Member authorized representative]
Telephone numbers: [insert telephone numbers of JV’s Member authorized representative]
Email Address: [insert email address of JV’s Member authorized representative]

	7.	Attached are copies of original documents of [check the box(es) of the attached original documents]
	Articles of Incorporation (or equivalent documents of constitution or association), and/or registration documents of the legal entity named above, per ITT 15.
 	In the case of a state-owned enterprise or institution, documents establishing legal and financial autonomy, operation per commercial law, and that they are not under the supervision of the Procurement Entity, per ITT 4.2.
8.	Included are the organizational chart, a list of the Board of Directors, and the beneficial ownership.
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[bookmark: _Toc438266926][bookmark: _Toc438267900][bookmark: _Toc438366668][bookmark: _Toc438954446][bookmark: _Toc347227543][bookmark: _Toc436903899][bookmark: _Toc480193011][bookmark: _Toc454620903]

	[bookmark: _Toc438954449][bookmark: _Toc347227546][bookmark: _Toc436903903][bookmark: _Toc480193014][bookmark: _Toc454620906][bookmark: _Toc484433458][bookmark: _Toc501632771][bookmark: _Toc26357864][bookmark: _Toc35791198]Section V – Bills of Quantities








[bookmark: _Toc340548648][bookmark: _Toc484422508]Notes for Preparing the Estimate Bills of Quantities 

The Estimate  shall be included in the IFT document by the Procurement Entity, and shall cover, at a minimum, a description of the Works and, indicative quantities that may be executed  under a Framework Agreement/s, Delivery/Completion  Periods



	[bookmark: _Toc163966135][bookmark: _Toc217795923]Bill of Quantities



[bookmark: _Toc217795924]Bill No. 1:  General Items

	Item no.
	Description
	Unit
	Quantity
	Rate
	Amount

	101
	Performance Bond/Guarantee
	Sum
	item
	—
	

	102
	Insurance of the Works
	Sum
	item
	—
	

	103
	Insurance of Contractor’s Equipment
	Sum
	item
	—
	

	104
	Third-Party Insurance
	Sum
	item
	—
	

	105
	Allow for maintenance of Works for 12 months after completion
	month
	
	
	

	106
	—etc.—
	
	
	
	

	112
	Provide and equip Engineer’s offices
	Nr
	
	
	

	113
	Maintain Engineer’s offices for 24 months, including services
	month
	
	
	

	114
	—etc.—
	
	
	
	

	121
	Provide diversion road
	Sum
	item
	—
	

	122
	Provide for traffic control and maintenance of diversion road
	month
	
	—
	

	123
	—etc.—
	
	
	
	

	132
	Provide for cleaning up the Site on completion

—etc.—
	Sum
	item
	—
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	Total for Bill No. 1
(carried forward to Summary, p. 	)
		



[bookmark: _Toc217795925]Bill No. 2:  Earthworks

	Item no.
	Description
	Unit
	Quantity
	Rate
	Amount

	201
	Excavate topsoil to a maximum depth of 25 cm and stockpile for reuse, maximum haul distance of 1 km
	m3
	
	
	

	202
	Excavate topsoil to a maximum depth of 25–50 cm, and dispose
	m3
	
	
	

	203
	—etc.—
	
	
	
	

	206
	Excavate fill material from cuttings or approved borrow pits, haul up to 1 km, deposit, shape, and compact to fill
	m3
	
	
	

	207
	Excavate rock in cuttings and dispose of, any depth
	m3
	
	
	

	208
	—etc.—
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	Total for Bill No. 2
(carried forward to Summary, p. 	)
		




 
[bookmark: _Toc217795926]Bill No. 3:  Culverts and Bridges
	Item no.
	Description
	Unit
	Quantity
	Rate
	Amount

	301
	Excavate all materials other than the rock from ground level to underside of foundations, maximum depth 5 m, and dispose
	m3
	
	
	

	302
	Excavate in all materials other than rock, depth of 5 m to 7.5 m
	m3
	
	
	

	303
	Provisional Item
As Item 302, depths 7.5 m to 10 m
	m3
	
	
	

	304
	—etc.—
	
	
	
	

	311
	Concrete class B in abutments
	m3
	
	
	

	312
	—etc.—
	
	
	
	

	318
	Mild steel reinforcement in abutments and piers up to 20 mm diameter
	t
	
	
	

	319
	—etc.—
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	Total for Bill No. 3
(carried forward to Summary, p. 	)
		



[bookmark: _Toc217795927]
Schedule of Daywork Rates:  1. Labour


	Item no.
	Description
	Unit
	Nominal quantity
	Rate
	Extended amount

	D100
	Ganger
	hour
	
	
	

	D101
	Labourer
	hour
	
	
	

	D102
	Bricklayer
	hour
	
	
	

	D103
	Mason
	hour
	
	
	

	D104
	Carpenter
	hour
	
	
	

	D105
	Steelwork Erector
	hour
	
	
	

	D106
	—etc.—
	hour
	
	
	

	D113
	Driver for vehicles up to 10 tons
	hour
	
	
	

	D114
	Operator for excavator, dragline, shovel, or crane
	hour
	
	
	

	D115
	Operator for tractor with a dozer blade or ripper
	hour
	
	
	

	D116
	—etc.—
	hour
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	Subtotal
	

	D122
	Allow 	 percenta of Subtotal for Contractor’s overhead, profit, etc., per paragraph 3 (b) above.
	
	

	
	
	
	
	
	

	
	Total for Daywork:  Labour
(carried forward to Daywork Summary, p. 	)
		

	
a. To be entered by the Tenderer.





[bookmark: _Toc217795928]Schedule of Daywork Rates:  2. Materials

	Item no.
	Description
	Unit
	Nominal quantity
	Rate
	Extended amount

	D201
	Cement, ordinary Portland, or equivalent in bags
	t
	
	
	

	D202
	Mild steel reinforcing bar up to 16 mm diameter to BS 4449 or equivalent
	t
	
	
	

	D203
	Fine aggregate for concrete as specified in Clause 	
	m3
	
	
	

	D204
	—etc.—
	
	
	
	

	D222
	Gelignite (Nobel Special Gelatine 60%, or equivalent) including caps, fuse, wire, and requisite accessories
	t
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	Subtotal
	

	D122
	Allow 	 percenta of Subtotal for Contractor’s overhead, profit, etc., per paragraph 3 (b) above.
	
	

	
	
	
	
	
	

	
	Total for Daywork:  Materials
(carried forward to Daywork Summary, p. 	)
		

	
a. To be entered by the Tenderer.






[bookmark: _Toc217795929]Schedule of Daywork Rates:  3. Contractor’s Equipment

	Item no.
	Description
	Nominal quantity (hours)
	Basic hourly rental rate
	Extended amount

	D301
	Excavator, face shovel, or dragline:
	
	
	

	.1
	Up to and including 1 m3
	
	
	

	.2
	Over 1 m3 to 2 m3
	
	
	

	.3
	Over 2 m3
	
	
	

	D302
	Tractor, including bull or angle dozer:
	
	
	

	.1
	Up to and including 150 kW
	
	
	

	.2
	Over 150 kW to 200 kW
	
	
	

	.3
	Over 200 kW to 250 kW
	
	
	

	D303
	Tractor with ripper:
	
	
	

	.1
	Up to and including 200 kW
	
	
	

	.2
	Over 200 kW to 250 kW
	
	
	

	D304
	—etc.—
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	Total for Daywork:  Contractor’s Equipment
(carried forward to Daywork Summary, p. 	 )
		




 
[bookmark: _Toc217795930]Daywork Summary

	
	Amounta
(	)
	% Foreign

	1.	Total for Daywork:  Labour
	
	

	2.	Total for Daywork:  Materials
	
	

	3.	Total for Daywork:  Contractor’s Equipment
	
	

	Total for Daywork (Provisional Sum)
(carried forward to Bid Summary, p. 	)
		
		

	
a. The Employer should insert a local currency unit.






[bookmark: _Toc217795931]Summary of Specified Provisional Sums

	Bill no.
	Item no.
	Description
	Amount

	1
	
	
	

	
	
	
	

	
	
	
	

	2
	2.8
	Supply and install equipment in the pumping station
	

	
	
	
	

	
	
	
	

	3
	
	
	

	
	
	
	

	
	
	
	

	4
	4.32
	Provide for ventilation system in the subway tunnel
	

	
	
	
	

	
	
	
	

	etc.
	
	
	

	
	
	
	

	
	
	
	

	Total for Specified Provisional Sums
(carried forward to Grand Summary (B), p. 	 )
	4,750,000




 
[bookmark: _Toc217795932]Grand Summary

Contract Name:

Contract No.:

	General Summary
	Page
	Amount

	Bill No. 1:  Preliminary Items
	
	

	Bill No. 2:  Earthworks
	
	

	Bill No. 3:  Drainage Structures
	
	

	—etc.—
	
	

	Subtotal of Bills
	(A)
	

	Total for Daywork (Provisional Sum)
	(B)
	

	Specified Provisional Sumsa included in subtotal of bills
	(C)
	

	Total of Bills Plus Provisional Sums (A + B + C)
	(D)
	

	Add Provisional Suma for Contingency Allowance
	(E)
	[sum]b

	Bid Price (D + E) (Carried forward to Form of Bid)
	(F)
	

	
	
	

	
a. All Provisional Sums are to be expended in whole or in part at the direction and discretion of the Engineer per Sub-Clause 52.4 and Clause 58 of Part I of the Conditions of Contract.
b. To be entered by the Employer.








[bookmark: _Toc68320560][bookmark: _Toc454621008][bookmark: _Toc26439530]Section VI - Technical Specifications
The purpose of the Technical Specifications (TS), is to define the technical characteristics of the Works required by the Procurement Entity. The Procurement Entity shall prepare the detailed TS taking into account that:  
· The TS shall make use of best practices. 
· Technical Specifications shall be fully descriptive of the requirements in respect of, but not limited to, the following:
(a) Standards of materials and workmanship required 
(b) Any sustainable procurement technical requirements shall be specified. The sustainable procurement requirements shall be specified to enable the evaluation of such a requirement on a pass/fail basis. 
(c) Detailed tests are required (type and number).
 

Detailed Technical Specifications and Standards [insert whenever necessary]. 
[Insert detailed description of TS]

· Standard Specifications for road and bridge works issued by the Nigeria Roads and Highway Authority

[bookmark: _Toc68320561][bookmark: _Toc454621009][bookmark: _Toc26439531]
Drawings

This IFT document includes [insert “the following” or “no”] drawings. 
[If documents shall be included, insert the following List of Drawings]
	List of Drawings

	
Drawing No.

	
Drawing Name
	
Purpose

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


[bookmark: _Toc454621010][bookmark: _Toc26439532]
Inspections and Tests
The following inspections and tests shall be performed: [insert list of inspections and tests]


[bookmark: _Toc438266930][bookmark: _Toc438267904][bookmark: _Toc438366671]
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[bookmark: _Toc454873451][bookmark: _Toc473797916][bookmark: _Toc482546134][bookmark: _Toc475548391]
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[bookmark: _Toc482546135][bookmark: _Toc503250925][bookmark: _Toc35262393]Notification to Conclude a Framework Agreement 
[Use letterhead paper of the Procurement Entity]



[Date]
To: [name and address of successful Tenderer]


Notification to Conclude a Framework Agreement
Framework Agreement No. [insert FWA reference number]  

This is to notify you that your Tender dated [insert date] to conclude a Framework Agreement concerning the delivery/completion of [insert short title for Works ] is hereby accepted by our Entity. 
Please sign, date, and return the Framework Agreement within [insert the applicable period for the signing of the FWA per the ITT] days of receipt of the same.


	Authorized Signature:
	

	Name:
	

	Title/position:
	

	Name of Entity:
	

	Telephone:
	

	Email:
	



Section A: Framework Agreement Specific Provisions   	96

Framework Agreement	91

Attachment: Framework Agreement
A.	Framework Agreement Form
[This form is to be completed by the Procurement Entity per the instructions provided in italicized text. The italicized text should be deleted from the final document.
[bookmark: _Hlk25137444]Note: the terminology concerning the parties to the Framework Agreement changes from the terminology used concerning the parties involved in the IFQ Primary Procurement process. In the Primary Procurement process, the Procurement Entity is responsible for establishing the FWA(s). However, the parties to the FWA will be the “Procurement Entity (ies)” and, where appropriate, a “Lead Procurement Entity” or a “Procurement Agent” acting on behalf of a Procurement Entity(ies) responsible for managing and administering the FWA. In the FWA, the successful Tenderer(s) is called the “Contractor”. This covers the Contractor’s capacity as both a holder of an FWA and as a Contractor under a Call off Contract.]

This Framework Agreement [insert reference number of the Framework Agreement] is made for the delivery/completion   of [ insert a brief description of Works]
on the [insert: number] day of [insert: month], [insert: year]
between

[Select one of the three OPTIONS below]
[bookmark: _Hlk11416724][OPTION 1: for Single User Framework Agreement]
the Procurement Entity (ies) [insert complete name of the Procurement Entity/ies, the type of legal entity, (for example, “an Entity of the Ministry of the Government of {insert name of Nigerian Procurement Entity/ies}”, or “a corporation incorporated under the laws of Nigeria 

[bookmark: _Hlk11416779][OPTION 2: for a Multi-User Framework Agreement with a Lead Procurement Entity that is responsible for managing and administering the Framework Agreement, and that is also a Procurement Entity,] 
between
the Lead Procurement Entity [insert complete name of the Lead Procurement Entity, the type of legal entity, or “a corporation incorporated under the laws of Nigeria and having its principal place of business at [insert Lead Procurement Entity’s address] as a Procurement Entity in its own right under the framework agreement and as the Entity responsible for the management and administration of the Framework Agreement for use by the other participating Procurement Entities listed in Section [insert number] to this Framework Agreement (Procurement Entity(ies)) and 

[bookmark: _Hlk11416862][OPTION 3: for a Multi-User Framework Agreement with an Entity, that is not a Procurement Entity, but that is responsible for the management and administration of the Framework Agreement, for use by the Procurement Entities.]
between
the Procurement Agent [insert complete name of the type of legal entity, or “a corporation incorporated under the laws of Nigeria and having its principal place of business at [insert Procurement Agent’s address] as the Entity responsible for the management and administration of the Framework Agreement for use by the participating  Procurement Entity listed in Section [insert number] to this Framework Agreement (Procurement Entity(ies)) and 

the Contractor [insert name of the Contractor], a corporation incorporated under the laws of [insert country of Contractor] and having its principal place of business at [insert Contractor’s address] (Contractor).
This Framework Agreement is subject to the provisions described in the Sections listed below, and any amendments.
This Framework Agreement concludes a standing offer by the Contractor to deliver/complete works for the Procurement Entity(ies) during the Term of the Framework Agreement, as and when the Procurement Entity(ies) wishes to procure them, through a Contract Release. 
The following documents shall be deemed to form and be read and construed as part of this Framework Agreement and, where indicated, to any Contract Release awarded under this Framework Agreement. 
Section VIII: Framework Agreement General Provisions 
Section IX: 	Framework Agreement Specific Provisions
Section X: List of Procurement Entities (if applicable)

IN WITNESS whereof, the Parties to this Framework Agreement have caused this Framework Agreement to be executed per the laws of [insert the name of the Framework Agreement governing law country] on the day, month and year indicated above.
[Select one of the three options below]
[OPTION 1: for Single User Framework Agreement]
“For and on behalf of the Procurement Entity:”

 [OPTION 2: for a Multi-User Framework Agreement with a Lead Procurement Entity that is responsible for managing and administering the Framework Agreement, and that is also a Procurement Entity]
“For and on behalf of the Lead Procurement Entity:”

[OPTION 3: - for a Multi-User Framework Agreement with an Entity, that is not a Procurement Entity, but that is responsible for the management and administration of the Framework Agreement, for use by the participating Procurement Entities.

“For and on behalf of the Procurement Agent” 

Signed: [insert signature]
Full name: [name of person signing]
Entity: [insert the name of Entity]
In the capacity of [insert title or other appropriate designation]
In the presence of [insert identification of official witness] 

For and on behalf of the Contractor:
Signed: [insert signature of authorized representative(s) of the Contractor]
Full name: [name of person signing]
In the capacity of [insert title or other appropriate designation]
In the presence of [insert identification official of witness]






Section VII - Framework Agreement Forms	


[bookmark: _Toc503258694]Section VIII: Framework Agreement General Provisions (FWAGP)
[the following text must not be modified by the Procurement Entity.]

Table of Provisions

1	Definitions	66
2	Framework Agreement Documents	68
3	Contractor’s  obligations	68
4	Continued Qualification and Eligibility	68
5	Term	69
6	Representative	69
7	Role of Lead Procurement Entity or Procurement Agent	69
8	Contract Price	69
9	Performance Security	69
10	Language	70
11	Notices	70
12	Fraud and Corruption	70
13	Confidential Information	70
14	Governing Law	71
15	Change to the Framework Agreement	71
16	Termination of the Framework Agreement	71
17	Consequence of expiry or termination	72
18	Dispute resolution in relation to this Framework Agreement	72
19	Dispute resolution in relation to Contract Releases	72
SECTION XVI.	SPECIAL CONDITIONS OF CONTRACT	196


[bookmark: _Toc483300963][bookmark: _Toc483301012][bookmark: _Toc483301123]Section VIII
Framework Agreement General Provisions (FWAGP)

	[bookmark: _Toc503185282][bookmark: _Toc35262424]Definitions

	The following words and expressions shall have the meanings hereby assigned to them
(a)  “Base Price” is the Framework Agreement (FWA) unit price before any price adjustment per FWA Specific Provision FWAGP 8.1.
(b) “Business Day” is any day that is an official working day of the Procurement Entity. It excludes the Procurement Entity’s official public holidays.
(c) “Contract Release” is a contract awarded under a Framework Agreement, through a Secondary Procurement process, for the supply of Goods, and any Related Services. 
(d) “Closed Framework Agreement” is where no new firm(s) may conclude Framework Agreement(s) during the Term of the Framework Agreement.
(e) “Commencement Date” is the date this Framework Agreement is signed by both parties, being the commencement of the Term. 
(f) “Contract Price” is the price payable to the Contractor as specified in the Contract Release, subject to such additions and adjustments thereto or deductions therefrom, as may be made according to the Contract.
(g) “Day” means calendar day.
(h)  In Writing” means communicated or recorded in written form. It includes, for example, mail, e-mail, or communication through an electronic procurement system (provided that the electronic system is accessible, and secure, ensures integrity and confidentiality, and has sufficient audit trail features).
(i)  “Lead Procurement or Procuring Entity”, when named in the Framework Agreement, means a party to the Framework Agreement, as a Procurement Entity in its own right under the framework agreement and as the Entity responsible for the management and administration of the Framework Agreement for use by the other participating Procurement Entities as specified in the FWA Specific Provisions. All communications, including notices, concerning the Framework Agreement, are to be addressed to the Lead Procurement Entity. All communications, including notices, concerning a Contract Release, are to be addressed to the Procurement Entity named in the Contract Release.
(j) “Multi-User Framework Agreement” means a Framework Agreement where there is more than one Procurement Entity permitted to Procurement Entity through a Contract Release, as specified in the FWA Specific Provisions; 
(k) “Procurement Agent”, when named in the Framework Agreement, is a party to the Framework Agreement, but only in its capacity as the Entity responsible for managing and administering the Framework Agreement for use by the participating Procurement Entities. All communications, including notices, concerning the Framework Agreement, are to be addressed to the Procurement Agent.
(l)  “Procurement or Procuring Entity” is the Entity(ies) that is/are permitted to procure Works from a Contractor under a Contract Release awarded through a Framework Agreement. Where appropriate, for interpretation of the Framework Agreement, the term Procurement Entity includes Lead Procurement Entity or Procurement Agent.
(m) “Secondary Procurement” is the method used to select a Contractor and award a Contract Release under this Framework Agreement.
(n) “Single-User Framework Agreement” means a Framework Agreement where there is only one Procurement Entity, as specified in the FWA Specific Provisions. 
(o) “Supplier or Contractor” means the person, private or government entity, or a combination of the above, who has concluded a Framework Agreement to deliver/complete the works for a Procurement Entity, from time to time, under a Contract Release. 
(p) “Term” means the duration of this Framework Agreement as described in the FWA Specific Provisions starting on the Commencement Date. 

	[bookmark: _Toc503185283][bookmark: _Toc35262425]Framework Agreement Documents

	This Framework Agreement (FWA) shall be read as a whole. Where a document is incorporated by reference into this Framework Agreement, it shall be deemed to form and be read and construed, as part of this Framework Agreement. 
This Framework Agreement comprises the documents specified in the FWA Specific Provisions.

	[bookmark: _Toc503185284][bookmark: _Toc35262426]Contractor’s obligations

	Contractor shall offer to deliver/complete (standing offer), the Works described in the Framework Agreement:  for the Term of this Framework Agreement, per the terms and conditions stipulated in this Framework Agreement. 
During the Term of the Framework Agreement, the Contractor shall continue to be eligible and qualified, as per the qualification and eligibility criteria stipulated in the Primary Procurement process and the provisions of sub-paragraphs 3a. to 3c. below The Contractor shall notify the Procurement Entity immediately, in writing, if it ceases to be qualified and/or ceases to be eligible. 
 The contractor undertakes to deliver/complete the Works under a Contract Release. The Works delivered shall be: 
(a) of the quality, type, and as otherwise specified in the Framework Agreement, Section V: Bills of Quantities,
(b) at the Contract Price specified in the Contract Release, and
(c) in such quantities, at such times, and to such locations as specified in the Contract Release.
The Contractor agrees that the Contract Release General Conditions of Contract set out in the Framework Agreement, and Contract Release Special Conditions of Contract set out in a Contract Release, shall apply to the delivery/completion of the Works.

	[bookmark: _Toc503185285][bookmark: _Toc35262427]Continued Qualification and Eligibility

	[bookmark: _Toc484422521]The Contractor shall continue to have the nationality of an eligible country as specified in the FWA Specific Provisions. A Contractor or subcontractor shall be deemed to have the nationality of a country if the Tenderer is constituted, incorporated, or registered in, and operates in conformity with, the provisions of the laws of that country, as evidenced by its articles of incorporation (or equivalent documents of constitution or association) and its registration documents, as the case may be. 
The Procurement Entity may require, during the Term of the Framework Agreement, evidence of the Contractor's continued qualification and eligibility.  Failure to provide such evidence, as requested, may result in the Contractor being disqualified from participating in a Secondary Procurement process, and/or being awarded a Contract Release, and/or the termination of the Framework Agreement. 

	[bookmark: _Toc503185286][bookmark: _Toc35262428]Term

	This Framework Agreement shall commence on the Commencement Date and unless terminated earlier per the provisions of this Framework Agreement, or the general law, shall continue until the end of the Term specified in the FWA Specific Provisions. 


	[bookmark: _Toc484422522][bookmark: _Toc503185287][bookmark: _Toc35262429]Representative

	The representatives for each party, who shall be the primary point of contact for the other party concerning matters arising from this Framework Agreement, are specified in the FWA Specific Provisions. Should the representative be replaced, the party replacing the representative shall promptly inform the other party In Writing of the name and contact details of the new representative. Any representative appointed shall be authorized to make decisions on the day-to-day operation of the Framework Agreement. 

	[bookmark: _Toc484422523][bookmark: _Toc503185288][bookmark: _Toc35262430]Role of Lead Procurement Entity or Procurement Agent

	Where there is a Lead Procurement Entity or Procurement Agent that is a party to the Framework Agreement, their role is to manage and administer the Framework Agreement(s) for use by the participating Procurement Entity (ies). All communications, including notices, concerning the Framework Agreement are to be made to the Lead Procurement Entity or Procurement Agent. The Lead Procurement Entity or Procurement Agent is responsible for all matters about the Framework Agreement including, for example, amendments, suspension, and termination of the Framework Agreement. For matters relating to individual Contract Releases, all communications, including notices, must be made to the Procurement Entity named in the Contract Release.
Where no Lead Procurement Entity or Procurement Agent has been appointed, the named Procurement Entity is responsible for managing and administering the Framework Agreement, and the provisions in FWAGP 6.1 above, concerning communications and notices, etc., apply to the Procurement Entity.

	[bookmark: _Toc484422524][bookmark: _Toc503185289][bookmark: _Toc35262431]Contract Price

	The Contract Price for each Contract Release shall be determined as specified in the FWA Specific Provisions.

	[bookmark: _Toc484422527][bookmark: _Toc503185290][bookmark: _Toc35262432]Performance Security 

	The Procurement Entity may require Performance Security from the Contractor concerning the performance of a specific Contract Release. In this event, the Contractor shall comply with the relevant provisions relating to Performance Security contained in the Contract Release Special Conditions of Contract. 

	[bookmark: _Toc484422529][bookmark: _Toc503185291][bookmark: _Toc35262433]Language

	This Framework Agreement, and any Contract Release, as well as all correspondence and documents relating to this Framework Agreement, and any Contract Release, exchanged by the Procurement Entity and Contractor, shall be written in English. 

	[bookmark: _Toc484422531][bookmark: _Toc503185292][bookmark: _Toc35262434]Notices 

	Any notice given by one party to the other under this Framework Agreement shall be In Writing to the address specified in the FWA Specific Provisions. Notice shall be effective when delivered, or on the notice’s effective date, whichever is later.

	[bookmark: _Toc484422532][bookmark: _Toc503185293][bookmark: _Toc35262435]Fraud and Corruption 

	The Government of the Republic of Nigeria requires that Tenderers under contracts financed from public funds, observe the highest standard of ethics during the procurement and execution of such contracts. In pursuance of this policy, the following terms shall be interpreted as indicated:
a. “corrupt practice” means the offering, giving, receiving, or soliciting of anything of value to influence the action of a public official in the procurement process or contract execution; 

b. “fraudulent practice” means a misrepresentation of facts to influence a procurement process or the execution of a contract, and includes collusive practice among Tenderers (before or after Tender submission) designed to establish Tender prices at artificial non-competitive levels and to deprive the benefits of free and open competition; and

c. “coercive practice” is impairing or harming, or threatening to impair or harm, directly or indirectly, any party or the property of the party to inﬂuence improperly the actions of a party.

 The Procurement Entity will reject a proposal for award if it determines that the Tenderer recommended for award has engaged in corrupt or fraudulent practices in competing for the contract in question;
 Code of Ethical Conduct: We undertake to adhere to the Code of Ethical Conduct for Suppliers, Contractors, and Service Providers during the procurement process and the execution of any resulting Contract.



	[bookmark: _Toc484422534][bookmark: _Toc503185295][bookmark: _Toc35262436]Confidential Information

	The Procurement Entity and the Contractor shall keep confidential and shall not, without consent in writing from the other, divulge to any third party any documents, data, or other information furnished directly or indirectly by either party in connection with the Framework Agreement.
The obligation of a party under FWAGP 13. 1. above, shall not apply to information that:
(a) now, or in the future, enters the public domain through no fault of that party.
(b) can be proven to have been possessed by that party at the time of disclosure and which was not previously obtained, directly or indirectly, from the other party.
(c) otherwise lawfully becomes available to that party from a third party that has no obligation of confidentiality.

	[bookmark: _Toc484422535][bookmark: _Toc503185296][bookmark: _Toc35262437]Governing Law

	This Framework Agreement, and any Contract Release, shall be governed by and interpreted per, the laws of Nigeria unless otherwise specified in the FWA Specific Provisions, or the Special Conditions of Contract as set out in any Contract Release.

	[bookmark: _Toc484422536][bookmark: _Toc503185297][bookmark: _Toc35262438]Change to the Framework Agreement

	Any change to this Framework Agreement, including an extension of the Term, must be In Writing and signed by both Parties. A change can be made at any time after this Framework Agreement has been signed by both Parties, and before it expires. 

	[bookmark: _Toc484422537][bookmark: _Toc503185298][bookmark: _Toc35262439]Termination of the Framework Agreement

	[bookmark: _Toc303949976][bookmark: _Toc303950743][bookmark: _Toc303951523][bookmark: _Toc304135606]The Procurement Entity, without prejudice to any other remedy for breach of the Framework Agreement, may terminate this Framework Agreement immediately, by notice In Writing to the Contractor, if:
(a) [bookmark: _Ref261972244][bookmark: _Toc303949977][bookmark: _Toc303950744][bookmark: _Toc303951524][bookmark: _Toc304135607]in the judgment of the Procurement Entity, the Contractor has engaged in Fraud and Corruption, or
(b) during the Term of the Framework Agreement, the Contractor ceases to be qualified or eligible as per FWAGP 4, or 
(c) [bookmark: _Ref348944403]the Contractor purports to assign, or otherwise transfer or dispose of this Framework Agreement, in whole, or part, without the prior written consent of the Procurement Entity/Lead Entity/Procurement Agent, or
(d) the Contractor becomes bankrupt or otherwise insolvent.
The Procurement Entity/Lead Entity/Procurement Agent may terminate this Framework Agreement, in whole or in part, by notice In Writing sent to the Contractor, at any time, for its convenience. The notice of termination shall specify that the termination is for the Procurement Entity/Lead Entity/Procurement Agent’s convenience, the extent to which the performance of the contractor under the Framework Agreement is terminated, and the date upon which such termination becomes effective.

	[bookmark: _Toc484422538][bookmark: _Toc503185299][bookmark: _Toc35262440]Consequence of expiry or termination

	[bookmark: _Ref264538144][bookmark: _Toc303949981][bookmark: _Toc303950748][bookmark: _Toc303951528][bookmark: _Toc304135611][bookmark: _Ref261972026][bookmark: _Ref262546102][bookmark: _Toc303949982][bookmark: _Toc303950749][bookmark: _Toc303951529][bookmark: _Toc304135612][bookmark: _Ref318802643]Upon expiry, or earlier termination of this Framework Agreement, all Contract Releases entered into under this Framework Agreement shall continue in full force and effect unless otherwise terminated under the Contract Release General or Specific Conditions of Contract. However, no further Call off Contracts shall be awarded once the Framework Agreement is terminated.

	[bookmark: _Toc484422539][bookmark: _Toc503185300][bookmark: _Toc35262441]Dispute resolution concerning this Framework Agreement

	[bookmark: _Toc303950083][bookmark: _Toc303950850][bookmark: _Toc303951630][bookmark: _Toc304135713]In the case of a dispute arising out of, or in connection with this Framework Agreement, the Parties shall, in good faith, make every reasonable effort to communicate and cooperate to amicably resolve the dispute.
Where parties have exhausted the process described in FWAGP 19.1, the parties may, by mutual agreement, nominate and refer the dispute to an adjudicator/mediator to assist in the resolution of the dispute. Parties will meet the costs associated with such a referral and split the costs of the adjudicator/mediator. In appointing the adjudicator/mediator parties should agree on whether or not the adjudicator’s/mediator decides to be final and binding.

	[bookmark: _Toc503185301][bookmark: _Toc35262442]Dispute resolution concerning Contract Releases 

	[bookmark: _Toc303950082][bookmark: _Toc303950849][bookmark: _Toc303951629][bookmark: _Toc304135712][bookmark: _Ref282592203]The Procurement Entity/Lead Entity/Procurement Agent and the Contractor for a Contract Release shall make every effort to resolve amicably by direct informal negotiation any disagreement or dispute arising between them under or in connection with the Contract. 
If, after twenty-eight (28) days, the parties have failed to resolve their dispute or difference by such mutual consultation, then either the Procurement Entity/Lead Entity/Procurement Agent or the Contractor may give notice to the other party of its intention to commence an arbitration, as hereinafter provided, as to the matter in dispute, and no arbitration in respect of this matter may be commenced unless such notice is given. Any dispute or difference in respect of which a notice of intention to commence arbitration has been given per this provision shall be finally settled by arbitration. The arbitration may be commenced before or after delivery/completion of the Works under the Contract. Arbitration proceedings shall be conducted per the rules of procedure specified in the FWA Specific Provisions. 
Notwithstanding any reference to arbitration herein, 
(a) the parties shall continue to perform their respective obligations under the Contract unless they otherwise agree; and 
(b) the Procurement Entity/Lead Entity/Procurement Agent shall pay the Contractor any monies due the Contractor.






[bookmark: _Hlk488968046] Section VIII: Framework Agreement General Provisions	


[bookmark: _Toc503258695]Section IX: Framework Agreement Specific Provisions
The following Framework Agreement Specific Provisions (FWASP) shall supplement and/or amend the Framework Agreement General Provisions (FWAGP). Whenever there is a conflict between the FWAGP and FWASP, the provisions of the FWASP shall prevail.
[This section is to be completed by the Purchasing Entity as per the instructions provided in italicized text. The italicized text should be deleted from the final document.]

	Framework Agreement General Provision
	Description

	FWAGP 1.1 (i) 
Works

	This Framework Agreement relates to the Procurement Entity/Lead Entity/Procurement Agent and delivery/completion, under a separate Contract Release, of [insert a short title that describes the type of Works]. The Works, are more fully described in Section V: Bills of Quantities and Section VI: Technical Specifications, Drawings and Inspections, and Tests.

	FWAGP 1.1 (l), (m) & (s)
Single/Multi-User
	[state either “This is a Single-User Framework Agreement.” or “This is a Multi-User Framework Agreement. All participating Procurement Entities/Lead Entities/Procurement Agents are listed at [insert Section number]”] 

	FWAGP 2.2
Framework Agreement Documents
	This Framework Agreement comprises the following documents.: 
a. Framework Agreement, including all Sections, 
b. Notice of Conclusion of a Framework Agreement, and 
c. Letter of Tender (from Primary Procurement process)

	FWAGP 3.4
Contractor’s Obligations

	[For rapidly changing technologies such as information systems (computers, software, communication technology, etc.) specify that this requirement applies.]

	FWAGP 4.
Eligibility


	At present, firms, from the following countries are excluded from this Framework Agreement as being ineligible. 
[[insert a list of the countries following approval by BPP to apply the restriction or state “none”].]


	FWAGP 5.1
Term

	The Term of this Framework Agreement is [enter number of years] years. [NOTE: the maximum Term permissible is 3 years] from the Commencement Date. 


	FWAGP 6.1  
Representatives 

	Procurement Entity’s Representatives
Selection of one of the following OPTIONS

OPTION 1:  for a Single-User Framework Agreement use the following text]
The name and contact details of the Procurement Entity’s Representative under this Framework Agreement, and the address for notices concerning this Framework Agreement, are:
Name:
Title/position:
Address:
Phone:
Mobile:
E-mail:
OR
[OPTION 2: for a Multi-User Framework Agreement with a Lead Procurement Entity that is responsible for managing and administering the Framework Agreement and is also a Procurement Entity insert the name of the Lead Procurement Entity’s Representative and list all other participating Procurement Entities’ Representatives:]
The name and contact details of the Lead Procurement Entity under this Framework Agreement, and the address for notices concerning this Framework Agreement, are:
Name:
Title/position:
Address:
Phone:
Mobile:
E-mail:
The Representatives for all other participating Procurement Entities are listed in Section [insert number] of this Framework Agreement.
OR
[OPTION 3: for a Multi-User Framework Agreement concluded by a central purchasing authority (that is not also a Procurement Entity) insert the following]
The name and contact details of the Procurement Agent under this Framework Agreement, and the address for notices concerning this Framework Agreement, are:
Name:
Title/position:
Address:
Phone:
Mobile:
E-mail:
The Representatives for all participating Procurement Entities are listed in Section [insert number] of this Framework Agreement.

	FWAGP 6.1  
Representatives 

	Contractor’s Representatives

The name and contact details of the Contractor’s Representative, for this Framework Agreement, and the address for notices concerning this Framework Agreement are:
Name:
Title/position:
Address:
Phone:
Mobile:
E-mail:

	FWAGP 8.1
Contract Price

 
	The Contract Price that will apply to the Procurement Entity under a Contract Release shall be: [modify as appropriate]
For Direct Selection: 
the Base Price stipulated in the Framework Agreement, is subject to the provisions below.
 
or 
For Mini-competition:
the successful competitive quotation.

	FWAGP 8.1
Contract Price

	Adjustments to the Base Price
 [Select one of the two options]
[OPTION 1:
 “The Base Price offered by the Contractor, as stipulated in the FWA, or the price offered after mini-competition, shall apply to the Contract Release. The Base Price shall not be subject to any price adjustment during a Secondary Procurement, and/or an award of a Contract Release.”]   
OR
[OPTION 2:
 “The Base Price shall be subject to an adjustment as follows:
For Contract Releases awarded through a Secondary Procurement method involving direct selection, (i.e. not awarded through a mini-competition), the price adjustment below shall be applied to that Contractor’s Base Price to determine the Contract Release Price.  
The formulae shall be of the following general type:
Pn =  a  +  b Ln  +  c  En  +  d  Mn  + ………
                    Lo          Eo          Mo

where:

“Pn” is the adjustment multiplier to be applied to the estimated contract value in the relevant currency of the work carried out in period “n”, this period being a month unless otherwise stated in the Appendix to Tender,

“a” is a fixed coefficient, stated in the relevant table of adjustment data, representing the non-adjustable portion in contractual payments,

 “b”, “c”, “d”, ….are coefficients representing the estimated proportion of each cost element related to the execution of the Works, as stated in the relevant table of adjustment data; such tabulated cost elements may be indicative of resources such as labour, equipment, and materials,

“Ln”, “En”, “Mn”, … are the base cost indices or reference prices, for the period “n”, expressed in the relevant currency of payment, each of which applies to the relevant tabulated cost element on the date 49 days before the last day of the period (to which the particular Payment Certificate relates), and 

“Lo”, “Eo”, “Mo”, … are the base cost indices or reference prices, expressed in the relevant currency of payment, each of which applies to the relevant tabulated cost element on the Base Date.

The cost indices or reference prices stated in the table of adjustment data shall be used.  If their source is in doubt, it shall be determined by the Engineer.  For this purpose, reference shall be made to the values of the indices at stated dates (quoted in the fourth and fifth columns respectively of the table) for clarification of the source; although these dates (and thus these values) may not correspond to the base cost indices.

In cases where the “currency of index” (stated in the table) is not the relevant currency of payment, each index shall be converted into the relevant currency of payment at the selling rate, established by the Central Bank of Nigeria, of this relevant currency on the above date for which the index is required to be applicable.

Until each current cost index is available, the Engineer shall determine a provisional index forA the issue of Interim Payment Certificates.  When a current cost index is available, the adjustment shall be recalculated accordingly.

If the Contractor fails to complete the Works within the Time for Completion, adjustment of prices thereafter shall be made using either (i) each index or price applicable on the date 49 days before the expiry of the Time for Completion of the Works, or (ii) the current index or price: whichever is more favorable to the Employer.

The weightings (coefficients) for each of the factors of cost stated in the table(s) of adjustment data shall only be adjusted if they have been rendered unreasonable, unbalanced, or inapplicable, as a result of Variations.

 


	FWAGP 3.1 & 8.1
Contract Price

	if after the date of 28 days before the date of Tender submission, any law, regulation, ordinance, order, or bylaw having the force of law is enacted, promulgated, abrogated, or changed in Nigeria where the Project Site is located (which shall be deemed to include any change in interpretation or application by the competent authorities) that subsequently affects the Delivery/Completion Period and/or the Base Price, then such Delivery/Completion Period and/or Base Price shall be correspondingly increased or decreased, to the extent that the Contractor has thereby been affected in the performance of any of its obligations under the Framework Agreement. Notwithstanding the foregoing, such additional or reduced cost shall not be separately paid or credited if the same has already been accounted for in the price adjustment provisions where applicable, per FWAGP 8.1.

	FWAGP 20.2
[bookmark: _Toc503253458]Dispute Resolution concerning Contract Release. 


	The rules of procedure for arbitration proceedings shall be as follows:
a. [describe the proceedings that are to apply e.g.]
The Procurement Entity/Lead Entity/Procurement Agent and the Contractor shall make every effort to resolve amicably by direct informal negotiation any disagreement or dispute arising between them under or in connection with the Contract.
If, after twenty-eight (28) days from the commencement of such informal negotiations, the Procurement Entity/Lead Entity/Procurement Agent and the Contractor have been unable to resolve amicably a Contract dispute, either party may require that the dispute be referred for resolution to the formal mechanisms specified in the Special Conditions of Contract. These mechanisms may include, but are not restricted to, conciliation mediated by a third party, adjudication in an agreed national or international forum, and/or national and international arbitration.





 Section IX: Framework Agreement Specific Provisions	

[bookmark: _Toc503258698]PART 2: Secondary Procurement 
This Section contains the methods and the criteria that the Procurement Entity/Lead Entity/Procurement Agent shall use to conduct a Secondary Procurement process to select a Contractor and award a Contract Release under this Framework Agreement. No other factors, methods, or criteria shall be used other than those specified in this IFQ document for the Secondary Procurement process. 
[The Procurement Entity/Lead Entity/Procurement Agent shall select the criteria deemed appropriate for the Secondary Procurement process, using the sample text provided below or other acceptable wording, and delete the text in italics.
The Secondary Procurement methodology(ies) to be described in this Section must be consistent with the Secondary Procurement method(s) set out in the Invitation for Tenders which resulted in the conclusion of the Framework Agreement.]



Section XI
1. Secondary Procurement Method(s)
The Secondary Procurement method(s) that apply to the selection of a Contractor for the award of a Contract Release under this Framework Agreement [is/are] [insert the types of the Secondary Procurement Method(s) that apply. This may include methods used as examples below or any other method(s) approved by BPP.]:
(i) competitive quotations through mini-competition,
(ii) direct selection based on location, and
(iii) direct selection based on a balanced division of the Works.
(iv) [add any other applicable method]
The procedure for the application of the procurement methods outlined in paragraph 1 above is the following.
1.1 Competitive quotations (mini-competition) [delete if not applicable as per paragraph 1 above] 
The Procurement Entity/Lead Entity/Procurement Agent will prepare a Request for Quotation (RFQ) and invite all eligible Contractors holding a Framework Agreement that includes the Works to be procured under the Call-off contract, to submit competitive quotations. 

The RFQ will include:
(a) the Description and scope of Works to be procured
(b) Works location(s)
(c) delivery/completion date(s) or schedule
(d) 
(e) details of any inspections or tests that are additional to those described in the Framework Agreement
(f) the criteria to be applied to the evaluation of quotations
(g) the award criteria, e.g.: The Procurement Entity/Lead Entity/Procurement Agent shall award the Contract Release to the Contractor whose Tender(s) has been determined to be substantially responsive to the RFQ; and the lowest evaluated cost.
(h) deadline for submission of quotations
(i) reference the Contract Release Terms and Conditions of supply, which are to apply to the procurement
(j) request Contractors to demonstrate that they continue to be eligible and qualified to deliver/complete the Works
(k) any other relevant information.





1.2 Direct selection based on location [delete if not applicable as per paragraph 1 above] 
The Procurement Entity/Lead Entity/Procurement Agent will select an eligible Contractor holding a Framework Agreement, to deliver /complete the Works, based on which Contractor is best able to deliver/complete the Works, 
The Procurement Entity/Lead Entity/Procurement Agent will issue a Contract Release using the prices/pricing mechanism set out in the Framework Agreement, or as adjusted by the agreed price adjustment formula, if applicable, and any changes in any Laws and Regulations per FWAGP 14.1.
1.3 Direct selection based on the balanced division of the works [delete if not applicable as per paragraph 1 above]
The Procurement Entity/Lead Entity/Procurement Agent will rotate the award of Call-of Contracts amongst all eligible Contractors holding a Framework Agreement, based on a balanced division of delivery/completion linked to an upper limit. The upper limit is: [insert upper limit in value or quantity].
The first Contract Release(s) will be awarded to the Contractor whose Framework Agreement has the lowest evaluated cost. The first Contractor will continue to be awarded Contract Releases until the total value/quantity of all Contract Releases awarded reaches the upper value/quantity limit.
A second contractor, whose Framework Agreement has the second lowest evaluated cost, will then be awarded the subsequent Contract Releases until the total value/quantity of all Contract Releases awarded reaches the upper value/quantity limit. And so on.
The Procurement Entity/Lead Entity/Procurement Agent will issue a Contract Release using the prices/pricing mechanism set out in the Framework Agreement, or as adjusted by the agreed price adjustment formula, if applicable, and any changes in any Laws and Regulations per FWAGP 14.1.
[add any other applicable method]

Schedule 4: Call-of Contract GCC      	144

Section XI: Secondary Procurement Methods	

SECTION XII
2. Formation of Contract Release
The Procurement Entity/Lead Entity/Procurement Agent shall confirm that the selected Contractor continues to be qualified and eligible per the Framework Agreement before the formation of the Contract Release. The Contract Release is formed when one of the following conditions is met depending on the method of selection used for the Secondary procurement.
[Describe the procedure(s) that applies to the formation of the Contract Release. Be specific e.g.]
2.1 For competitive quotations through mini-competition using a Request for Quotation, the Call-off contract is formed when: [select one of the three Options]
OPTION 1
“the Procurement Entity/Lead Entity/Procurement Agent issues, the Letter of Award of Contract Release to the successful Contractor.” [add if applicable: “Following the formation of the contract, through offer and acceptance, the Procurement Entity/Lead Entity/Procurement Agent and Contractor shall sign a Contract Release as per the form contained in the Framework Agreement.”] OR
OPTION 2
“the Procurement Entity/Lead Entity/Procurement Agent transmits, to the successful Contractor, a Contract Release for signature and return, and the Contract Release is signed by both the Procurement Entity/Lead Entity/Procurement Agent and the Contractor. The date that the Contract Release is formed, is the date that the last signature is executed.”
OPTION 3
“the Procurement Entity/Lead Entity/Procurement Agent transmits, to the successful Contractor, a Procurement Entity/Lead Entity/Procurement Agent order for the Works and the contractor  accepts the order.” (describe how this will happen, e.g. through return email, signed Procurement Entity/Lead Entity/Procurement Agent Order, etc.).
2.2 For direct selection based on location or balanced division of the Works, the Call-off contract is formed when the Procurement Entity/Lead Entity/Procurement Agent transmits, to the successful Contractor, a Contract Release for signature and return, and the Contract Release is signed by both the Procurement Entity/Lead Entity/Procurement Agent and the Contractor. The date that the Contract Release is formed, is the date that the last signature is executed, or the date agreed upon by the parties.




Section XII: Formation of Contract Release	draft


SECTION XIII
3. Communication and Award of Contract Release
[Describe the process to announce the award of a Contract Release e.g.]
The Procurement Entity/Lead Entity/Procurement Agent shall, at the same time as awarding the contract, communicate the award of the Contract Release in the case of:
a. Direct Selection to all FWA Contractors for the items included in the Contract Release.  
b. selection based on competitive quotations (through mini-competition) to all Contractors invited to submit quotations.
The communication must be by the quickest means possible, e.g. by email, and include, as a minimum, the following information:
c. the name and address of the successful Contractor
d. the Scope of Works being procured
e. the contract price


Section XIII: Communication and Award of Contract Releasedraft

f. a statement of the reason(s) the recipient Contractor was unsuccessful
Section XIV
4. Complaint About Award of Contract Release
An unsuccessful Contractor may complain about the decision to award a Contract Release. In this case, the process for making a complaint will be per the provisions in the Public Procurement Act, 2007, as amended. 


Section XIV: Complaint About Award of Contract Release	draft


[bookmark: _Toc503258699]SECTION XV: Contract Release General Conditions of Contract

Section XV – Contract Release General Provision                               
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Agreement
This CONTRACT AGREEMENT (this “Contract”) is made as of the [day] of [month], [year], between [full legal name of the Employer] (the “Employer”), on the one part, and [full legal name of the Contractor] (the “Contractor”), of the other part:
RECITALS
WHEREAS
(a) the Employer desires that the Works known as [insert Contract Title and Details] should be executed by the Contractor, and has accepted a Tender by the Contractor for the execution and completion of these Works and the remedying of any defects therein,

NOW, THEREFORE, the parties to this Contract agree as follows:
0. In this Agreement words and expressions shall have the same meanings as are respectively assigned to them in the Contract documents referred to.
0. The following documents shall be deemed to form and be read and construed as part of this Agreement. This Agreement shall prevail over all other Contract documents.
(i) the Letter of Acceptance;
(ii) the Letter of Tender;
(iii) the addenda Nos_______________ (if any);
(iv) the Special Conditions;
(v) the General Conditions;
(vi) the Specification;
(vii) the Drawings;
(viii) the Bills of Quantities; and 
(ix) any other documents
0. In consideration of the payments to be made by the Employer to the Contractor as outlined in this Contract, the Contractor hereby covenants with the Employer to provide the Works (as defined in this Contract) and to remedy defects therein in conformity in all respects with the provisions of this Contract.
0. Subject to the terms of this Contract, the Employer hereby covenants to pay the Contractor in consideration of the provision of the Works, the Contract Price (as defined in this Contract), or such other sum as may become payable under the provisions of this Contract at the times and in the manner prescribed by this Contract.
IN WITNESS whereof the parties hereto have caused this Contract to be executed per the laws of Nigeria as of the day, month and year first indicated above.

	For [full legal name of the Employer]:
	For [full legal name of the Contractor]:

	Signature

	Signature

	Name

	Name

	Witnessed By:


	Witnessed By:



Conditions of Contract
For CONSTRUCTION 

FOR BUILDING AND ENGINEERING WORKS
DESIGNED BY THE EMPLOYER


General Conditions 



FEDERATION INTERNATIONALE DES INGENIEURS-CONSEILS
INTERNATIONAL FEDERATION OF CONSULTING ENGINEERS
INTERNATIONALE VEREINIGUNG BERATENDER INGENIEURE
FEDERACION INTERNACIONAL DE INGENIEROS CONSOLTORES 

General Conditions 

CONTENTS 


1.	GENERAL PROVISIONS
	
1.1	Definitions 
1.2	Interpretation 
1.3	Communications 
1.4	Law and Language
1.5	Priority of Documents 
1.6	Contract Agreement 
1.7	Assignment 
1.8	Care and Supply of Documents 
1.9	Delayed Drawings or Instructions 
1.10	Employer’s Use of Contractor’s Documents 
1.11	Contractor's Use of Employer’s Documents 
1.12	Confidential Details 
1.13	Compliance with Laws
1.14	Joint and Several Liability

2.	THE EMPLOYER

2.1	Right of Access to the Site
2.2	Permits, Licences, or Approvals 
2.3	Employer’s Personnel
2.4	Employer’s Financial Arrangements 
2.5	Employer’s Claims 

3.	THE ENGINEER
3.1	Engineer’s Duties and Authority 
3.2	Delegation by the Engineer 
3.3	Instructions of the Engineer 
3.4	Replacement of the Engineer
3.5	Determinations 	

4.	THE CONTRACTOR

4.1	Contractor's General Obligations 
4.2	Performance Security 
4.3	Contractor’s Representative
4.4	Subcontractors 
4.5	Assignment of Benefit of Subcontract
4.6	Co-operation 
4.7	Setting Out
4.8	Safety Procedures 
4.9	Quality Assurance
4.10	Site Data
4.11	Sufficiency of the Accepted Contract Amount 
4.12	Unforeseeable Physical Conditions 
4.13	Rights of Way and Facilities 
4.14	Avoidance of Interference
4.15	Access Route
4.16	Transport of Goods 
4.17	Contractor’s Equipment 
4.18	Protection of the Environment 
4.19	Electricity, Water, and Gas
4.0	Employer’s Equipment and Free-Issue Material 
4.21	Progress Reports 
4.22	Security of the Site 
4.23	Contractor’s Operations on Site 
4.24	Fossils

5.	NOMINATED SUBCONTRACTORS

5.1	Definition of “nominated Subcontractor”
5.2	Objection to Nomination 
5.3	Payments to nominated Subcontractors 
5.4	Evidence of Payments 

6.	STAFF AND LABOUR

6.1	Engagement of Staff and Labour 
6.2	Rates of Wages and Conditions of Labour 
6.3	Persons in the Service of Employer
6.4	Labour Laws
6.5	Working Hours 
6.6	Facilities for Staff and Labour 
6.7	Health and Safety 
6.8	Contractor’s Superintendence 
6.9	Contractor’s Personnel
6.10	Records of Contractor’s Personnel and Equipment 
6.11	Disorderly Conduct

7.	PLANT, MATERIALS, AND WORKMANSHIP

7.1	Manner of Execution 
7.2	Samples 
7.3	Inspection 
7.4	Testing 
7.5	Rejection 
7.6	Remedial Work 
7.7	Ownership of Plant and Materials 
7.8	Royalties 



8.	COMMENCEMENT, DELAYS, AND SUSPENSION

8.1	Commencement of Works 
8.2	Time for Completion 
8.3	Programme 
8.4	Extension of Time for Completion 
8.5	Delays Caused by Authorities 
8.6	Rate of Progress 
8.7	Delay Damages 
8.8	Suspension of Work 
8.9	Consequences of Suspension 
8.10	Payment for Plant and Materials in Event of Suspension 
8.11	Prolonged Suspension 
8.12	Resumption of Work

9.	TESTS ON COMPLETION

9.1	Contractor’s Obligations
9.2	Delayed Test
9.3	Retesting 
9.4	Failure to Pass Tests on Completion 


10.	EMPLOYER’S TAKING OVER

10.1	Taking Over the Works and Sections 
10.2	Taking Over Parts of the Works 
10.3	Interference with Tests on Completion 
10.4	Surfaces Requiring Reinstatement 	

11.	DEFECTS LIABILITY

11.1	Completion of Outstanding Work and Remedying Defects 
11.2	Cost of Remedying Defects
11.3	Extension of Defects Notifications Period 
11.4	Failure to Remedy Defects 
11.5	Removal of Defective Work
11.6	Further Tests
11.7	Right Access
11.8	Contractor to Search
11.9	Performance Certificate
11.10	Unfulfilled Obligations 
11.11	Clearance of Site

12.	MEASURMENT AND EVALUAITON

12.1	Works to be Measured 
12.2	Method of Measurement 
12.3	Evaluation 
12.4	Omissions

13.	VARIATIONS AND ADJUSTMENTS

13.1	Right to Vary 
13.2	Value Engineering 
13.3	Variation Procedure 
13.4	Payment in Applicable Currencies 
13.5	Provisional Sums 
13.6	Daywork 
13.7	Adjustments for Changes in Legislation 
13.8	Adjustments for Changes in Cost 

14.	CONTRACT PRICE AND PAYMENT

14.1	The Contract Price 
14.2	Advance Payment 
14.3	Application for Interim Payment Certificate
14.4	Schedule of Payments 
14.5	Plant and Materials intended for the Works 
14.6	Issue of Interim Payment Certificate 
14.7	Payment 
14.8	Delayed Payment 
14.9	Payment of Retention Money 
14.10	Statement at Completion 
14.11	Application for Final Payment Certificate 
14.12	Discharge
14.13	Issue of Final Payment Certificate
14.14	Cessation of Employer’s Liability
14.15	Currencies of Payment  

15.	TERMINATION BY EMPLOYER

15.1	Notice to Correct
15.2	Termination by Employer
15.3	Valuation at Date of Termination 
15.4	Payment after Termination 
15.5	Employer’s Entitlement to Termination

16.	SUSPENSION AND TERMINATION BY CONTRACTOR

16.1	Contractor’s Entitlement to Suspend Work 
16.2	Termination by Contractor 
16.3	Cessation of Work and Removal of Contractor’s Equipment
16.4	Payment on Termination 

17.	RISK AND RESPONSIBILITY 
17.1	Indemnities 
17.2	Contractor’s Care of the Work
17.3	Employer’s Risks
17.4	CONSEQUENCES OF Employer’s Risks
17.5	Intellectual and Industrial Property Rights 
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General Conditions
1. General Provisions

	1.1	
Definitions
	In the Conditions of Contract (“these Conditions”), which include Particular Conditions and these General Conditions, the following words and expressions shall have the meanings stated.  Words indicating persons or parties include corporations and other legal entities, except where the context requires otherwise.


	1.1.1	
The Contract
	1.1.1.1 “Contract” means the Contract Agreement, the Letter of Acceptance, the Letter of Tender, these Conditions, the Specification, the Drawings, the Schedules, and the further documents (if any) which are listed in the Contract Agreement or the Letter of Acceptance.


	
	1.1.1.2	 “Contract Agreement” means the contract agreement (if any) referred to in Sub-Clause 1.6 [Contract Agreement].


	
	1.1.1.3	“Letter of Acceptance” means the letter of formal acceptance, signed by the Employer, of the Letter of Tender, including any annexed memoranda comprising agreements between and signed by both Parties.  If there is no such letter of acceptance, the expression “Letter of Acceptance” means the Contract Agreement, and the date of issuing or receiving the Letter of Acceptance means the date of signing the Contract Agreement. 


	
	1.1.1.4	“Letter of Tender” means the document entitled letter of tender, which was completed by the Contract including the signed offer to the Employer for the Works.


	
	1.1.1.5	“Specification” means the document entitled specialization, as included in the Contract, and any additions and modifications to the specification per the Contract.  Such document specifies the Works.


	
	1.1.1.6	“Drawings” means the drawings of the Works, as included in the Contract, and any additional and modified drawings issued by (or on behalf of) the Employer per the Contract.


	
	1.1.1.7	“Schedules” means the document(s) entitled schedules, completed by the Contractor and submitted with the Letter of Tender, as included in the Contract.  Such documents may include the Bill of Quantities, data, lists, and schedules of rates and prices.


	
	1.1.1.8	“Tender” means the Letter of Tender and all other documents which the Contractor submitted with the Letter of Tender, as included in the Contract


	
	1.1.1.9 “Appendix to Tender” means the completed pages entitled appendix to tender which are appended to and form part of the Letter of Tender.


	
	1.1.1.10“Bill of Quantities” and “Daywork Schedule” means the documents so named (if any) which are comprised in the Schedules.


	1.1.2	
Parties and
Persons
	1.1.2.1 “Party” means the Employer or the Contractor, as the context requires.

	
	1.1.2.2	“Employer” means the person named as an employer in the Appendix to Tender and the legal successors in title to this person.


	
	1.1.2.3“Contractor” means the person(s) named as a contractor in the Letter of Tender accepted by the Employer and the legal successors in title to this person(s).


	
	1.1.2.4“Engineer” means the person appointed by the Employer to act as the Engineer for the Contract and named in the Appendix to Tender, or other person appointed from time to time by the Employer and notified to the Contractor under Sub-Clause 3.4 [Replacement of the Engineer].


	
	1.1.2.5	“Contractor’s Representative” means the person named by the Contractor in the Contract or appointed from time to time by the Contractor under Sub-Clause 4.3 [Contractor’s Representative], who acts on behalf of the Contractor.


	
	1.1.2.6 “Employer’s Personnel” means the Engineer, the assistants referred to in Sub-Clause 3.2 [Delegation by the Engineer] and all other staff, labor, and other employees of the Engineer and the Employer; and any other personnel notified to the Contractor, by the Employer or the Engineer, as Employer’s Personnel.


	
	1.1.2.7 “Contractor’s Personnel” means the Contractor’s Representative and all personnel whom the Contractor utilizes on Site, who may include the staff, labor, and other employees of the Contractor and each Subcontractor, and any other personnel assisting the Contractor in the execution of the Works.


	
	1.1.2.8 “Sub-contractor” means any person named in the Contract as a subcontractor, or any person appointed as a subcontractor, for a part of the Works; and the legal successors in title to each of these persons.


	
	1.1.2.9 “DAB” means the person or three persons so named in the Contract, or other people (s) appointed under Sub-Clause 20.2 [Appointment of the Dispute Adjudication Board] or Sub-Clause 20.3 [Failure to Agree with Dispute Adjudication Board].


	
	1.1.2.10 “FIDIC” means the Federation Internationale des Ingenieurs-
               Conseils, the International federation of consulting engineers.


	1.1.3	
Dates, Tests,
Periods and 
Completion
	1.1.3.1	“Base Date” means the date 28 days before the latest 
 date for submission of the Tender

	
	1.1.3.2	“Commencement Date” means the date notified under Sub-Clause 8.1 [Commencement of Works].



1.1.3.3	“Time for Completion” means the time for completing the Works or a Section (as the case may be) under Sub-Clause 8.2 [Time for Completion], as stated in the Appendix to Tender (with any extension under Sub-Clause 8.4 [Extension of Time for Completion], calculated from the Commencement Date.

1.1.3.4	“Tests on Completion” means the test which are specified in the Contract or agreed by both Parties or instructed as a Variation, and which are carried out under Clause 9 [Tests on Completion] before the Works or a Section (as the case may be) are taken over by the Employer.

1.1.3.5	“Taking-Over Certificate” means a certificate issued under Clause 10 [Employer’s Taking Over].

1.1.3.6	“Tests after Completion” means the tests (if any) which are specified in the Contract and which are carried out per the provisions of the Particular Conditions after the Works or a Section (as the case may be) are taken over by the Employer.

1.1.3.7	“Defects Notification Period” means the period for notifying defects in the Works or a Section (as the case may be) under Sub-Clause 11.1 [Completion of Outstanding Work and Remedying Defects], as stated in the Appendix to Tender (with any extension under Sub-Clause 11.3 [Extension of Defects Notification Period], calculated from the date on which the Works or Section is completed as certified under Sub-Clause 10.1 [Taking Over of the Works and Sections].

1.1.3.8	“Performance Certificate” means the certificate issued under Sub-Clause 11.9 [Performance Certificate].

1.1.3.9	“day” means a calendar day and “year” means 365   days.

	1.1.4	
Money and
 Payments
	1.1.4.1	“Acceptance Contract Amount” means the amount accepted in the Letter of Acceptance for the execution and completion of the Works and the Remedying of any defects.


	
	



1.1.4.2		“Contract Price” means the price defined in Sub-Clause 14.1 [The Contract Price] and includes adjustments per the Contract.

1.1.4.3	“Cost” means all expenditure reasonably incurred (or to be incurred) by the Contractor, whether on or off the Site, including overhead and similar charges, but does not include profit.

1.1.4.4	“Final Payment Certificate” means the payment certificate issued under Sub-Clause 14.13 [Issue of Final Payment Certificate].

1.1.4.5	“Final Payment Statement” means the statement defined in Sub-Clause 14.11 [Application for Final Payment Certificate].

1.1.4.6	“Foreign Currency” means a currency in which part (or all) of the Contract Price is payable, but not the Local Currency.

1.1.4.7	“Interim Payment Certificate” means a payment certificate issued under Clause 14 [Contract Price and Payment], other than the Final Payment Certificate.

1.1.4.8		“Local Currency” means Nigerian Naira.

1.1.4.9	“Payment Certificate” means a payment certificate issued under Clause 14 [Contract Price and Payment].

1.1.4.10	“Provisional Sum” means a sum (if any) that is specified in the Contract as a provisional sum, for the execution of any part of the Works or the supply of Plant, Materials, or services under Sub-Clause 13.5 [Provisional Sums].

1.1.4.11	“Retention Money” means the accumulated retention money which the Employer retains under Sub-Clause 14.3 [Application for Interim Payment Certificate] and pays under Sub-Clause 14.9 [Payment of Retention Money].

1.1.4.12	“Statement” means a statement submitted by the Contractor as part of an application, under Clause 14 [Contract Price and Payment], for a payment certificate.

	1.1.5	
Works and
 Goods
	1.1.5.1	“Contractor’s Equipment” means all apparatus, machinery, vehicle, and other things required for the execution and completion of the Works and the remedying of any defects.  However, the Contractor’s Equipment excludes Temporary Works, Employer’s Equipment (if any), Plant, Materials, and any other things intended to form or form part of the Permanent Works.


1.1.5.2	“Goods” means Contractor’s Equipment, Materials, Plant, and temporary Works, or any of them as appropriate.

1.1.5.3	“Materials” means things of all kinds (other than Plant) intended to form or form part of the Permanent Works, including the supply-only materials (if any) to be supplied by the Contractor under the Contract.

1.1.5.4	“Permanent Works” means the permanent works to be executed by the Contractor under the Contract.

1.1.5.5	“Plant” means the apparatus, machinery, and vehicles intended to form or form part of the Permanent Works.

1.1.5.6	“Section” means a part of the Works specified in the Appendix to Tender as a Section (if any).

1.1.5.7	“Temporary Works” means all temporary works of every kind (other than Contractor’s Equipment) required on Site for the execution and completion of the Permanent Works and the remedying of any defects.

1.1.5.8	“Works” means the Permanent Works and the Temporary Works, or either of them as appropriate.

1.1.6	
Other Definitions	1.1.6.1	“Contractor’s Documents” means the calculations, computer
programs and other software, drawings, manuals, models, and other documents of a technical nature (if any) supplied by the Contractor under the Contract.

1.1.5.8	“Country” means the country in which the Site (or most of it) is located, and where the Permanent Works are to be executed.

1.1.5.9	“Employer’s Equipment” means the apparatus, machinery, and vehicles (if any) made available by the Employer for the use of the Contractor in the execution of the Works, as stated in the Specification: but does not include Plant which has not been taken over by the Employer.

1.1.5.10	“Force Majeure” is defined in Clause 19[Force Majeure].

1.1.6.11	“Laws” means all national (or state) legislation, statutes, ordinances, and other laws, regulations, and by-laws of any legally constituted public authority.

1.1.6.6	“Performance Security” means the security (or securities, if any) under Sub-Clause 4.2[Performance Security.

1.1.6.7	“Site” means the places where the Permanent Works are to be executed and to which Plant and Materials are to be delivered, and any other places as may be specified in the Contract as forming part of the Site.

1.1.6.8	“Unforeseeable” means not reasonably foreseeable by an experienced contractor by the date for submission of the Tender.

1.1.6.9	“Variation” means any change to the Works, which is instructed or approved as a variation under Clause 13[Variations and Adjustments].

1.2	
Interpretation			In the Contract, except where the context requires 
otherwise:
(a) words indicating one gender include all genders; 
 (b)	words indicating the singular also include the plural and words indicating the plural also include the singular;

(c)	provisions including the word “agree”, “agreed” or agreement” require the agreement to be recorded in writing, and 

(d)	“written” or “in writing” means hand-written, type-written, printed, or electronically made, resulting in a permanent record.

The marginal words and other headings shall not be taken into consideration in the interpretation of these Conditions. 

1.3	
Communications 	Where these Conditions provide for the giving or issuing of approvals, certificates, consents, determinations, notices, and requests, these communications shall be:

(a)	in writing and delivered by hand (against receipt), sent by mail or courier, or transmitted using any of the agreed systems of electronic transmission as stated in the Appendix to Tender, and 

(b)	delivered, sent, or transmitted to the address for the recipient’s communications as stated in the Appendix to Tender.  However:

(i)	if the recipient gives notice of another address, communications shall thereafter be delivered accordingly; and 

(ii)	if the recipient has not stated otherwise when requesting approval or consent, it may be sent to the address from which the request was issued.

Approvals, certificates, consents, and determinations shall not be unreasonably withheld or delayed.  When a certificate is issued to a Party, the certifier shall send a copy to the other Party.  When a notice is issued to a Party, by the other Party or the Engineer, a copy shall be sent to the Engineer or the other Party, as the case may be.
		


1.4	
Law and Language	The Contract shall be governed by the laws of Nigeria as stated in the Appendix to Tender.
			
If there are versions of any part of the Contract which are written in more than one language, the version which is in the ruling language stated in the Appendix to Tender shall prevail.
	
The language for communications shall be that stated in the Appendix to Tender.  If no language is stated there, the language for commutations shall be the English language. 


1.5	
Priority of Documents	The documents forming the Contract are to be taken as mutually explanatory of one another.  For interpretation, the priority of the documents shall be per the following sequence:

(a)	the Contract Agreement (if any),
(b)	the Letter of Acceptance,
(c)	the Letter of Tender
(d)	the Special Conditions,
(e)	these General Conditions,
(f)	the Specification,
(g)	the Drawings, and 
(h)	the Schedules and any other documents forming part of the 
Contract.

If an ambiguity or discrepancy is found in the documents, the Engineer shall issue any necessary clarification or instruction.


1.6	
Contract Agreement 	The Parties shall enter into a Contract Agreement within 28 days after the Contractor receives the Letter of Acceptance unless they agree otherwise. The Contract Agreement shall be based upon the form annexed to the Particular Conditions. The costs of stamp duties and similar charges (if any) imposed by law in connection with entry into the Contract Agreement shall be borne by the Contractor except otherwise provided in the SCC.
 
1.7	
Assignment 	The Contractor shall not assign, in whole or in part, its obligations under the Contract, except with the Procuring Entity’s prior written consent.
.


1.8
Care and Supply of
Documents	The Specification and Drawings shall be in the custody and care of the Employer. Unless otherwise stated in the Contract, two copies of the Contract and each subsequent Drawing shall be supplied to the Contractor, who may make or requires further copies at the cost of the Contractor.

Each of the Contractor’s Documents shall be in custody and care of the Contractor, unless and until taken over by the Employer.  Unless otherwise stated in the Contract, the Contractor shall supply to the Engineer six copies of each of the Contractor’s Documents.
	
The Contractor shall keep, on the Site, a copy of the Contract, publications named in the Specification, the Contractor’s Documents (if any), the Drawings and Variations, and other communications given under the Contract.  The Employer’s Personnel shall have the right of access to all these documents at all reasonable times.

1.9
Delayed Drawings 
or Instructions	The Contractor shall give notice to the Engineer whenever the Works are likely to be delayed or disrupted if any necessary drawing or instruction is not issued to the Contractor within a particular time, which shall be reasonable.  The notice shall include details of the necessary drawing or instruction, details of why and by when it should be issued, and details of the nature and amount of the delay or disruption likely to be suffered if it is late.

If the Contractor suffers delay and/or incurs Costs as a result of a failure of the Engineer to issue the notified drawing or instruction within a time that is reasonable and is specified in the notice with supporting details, the Contractor shall give further notice to the Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:
				
(a)	an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4 [Extension of Time for Completion], and 

(b)	payment of any such Cost plus a reasonable profit, which shall be included in the Contract Price.

After receiving this further notice, the Engineer shall proceed per Sub-Clause 3.5 [Determinations] to agree or determine these matters. 

However, if and to the extent that the Engineer’s failure was caused by any error or delay by the Contractor, including an error in, or delay in the submission of, any of the Contractor’s Documents, the Contractor shall not be entitled to such extension of time, cost or profit.

1.10	
Employer’s Use of 
Contractor’s Documents	As between the Parties, the Contractor shall retain the copyright and other intellectual property rights in the Contractor’s Documents and other design documents made by (or on behalf of) the Contractor.

The Contractor shall be deemed (by signing the Contract) to give to the Employer a non-terminable transferable non-exclusive royalty-free license to copy, use and communicate the Contractor’s Documents, including making and using modifications of them.  This license shall:

(a)	apply throughout the actual or intended working life (whichever is longer) of the relevant parts of the Works.

(b)	entitle any person in proper possession of the relevant part of the Works to copy, use and communicate the Contractor’s Documents to complete, operate, maintain, alter, adjust, repair, and demolish the Works, and 

(c )	in the case of Contractor’s Documents which are in the form of computer programs, and other software, permit their use on any computer on the Site and other places as envisaged by the Contract, including replacements of any computers supplied by the Contractor.

The Contractor’s Documents and other design documents made by (or on behalf of) the Contractor shall not, without the Contractor’s consent, be used, copied, or communicated to a third party by (or on behalf of) the Employer for purposes other than those permitted under this Sub-Clause.




1.11	
Contractor’s Use of 
Employer’s Documents 	As between the Parties, the Employer shall retain the copyright and other intellectual property rights in the Specification, the Drawings, and other documents made by (or on behalf of) the Employer.  The Contractor may, at his cost, copy, use, and obtain communication of thesis documents for the Contract.  They shall not, without the Employer’s consent, be copied, used, or communicated to a third party by the Contractor, except as necessary for the Contract.

1.12	
Confidential Details 	The Contractor shall disclose all such confidential and other information as the Engineer may reasonably require to verify the Contractor’s compliance with the Contract.


1.13
Compliance with Laws	The Contractor shall, in performing the Contract, comply with applicable Laws.  Unless otherwise stated in the Particular Conditions:

(a)	the Employer shall have obtained (or shall obtain) the planning, zoning, or similar permission for the Permanent Works, and any other permissions described in the Specification as having been (or being) obtained by the Employer; and the Employer shall indemnify and hold the Contract harmless against and from the consequences of any failure to do so; and 

(b)	the Contractor shall give notices, pay all taxes, duties, and fees, and obtain all permits, licenses, and approvals, as required by the Laws concerning the execution and completion of the Works and the remedying of any defects; and the Contractor shall indemnify and hold the Employer harmless against and from the consequences of any failure to do so.

1.14	
Joint and Several 		if the Contractor constitutes (under applicable Laws) a joint   
Liability 			venture, consortium, or other unincorporated groupings of two or
				more persons:

(a)	these persons shall be deemed to be jointly and severally liable to the Employer for the performance of the Contract;

(b)	these persons shall notify the Employer of their leader who shall have authority to bind the Contractor and each of these persons; and 
(c)	the Contractor shall not alter its composition or legal status without the prior consent of the Employer.


2.	The Employer
 
2.1	Right of Access to
The Site	The Employer shall give the Contractor right of access to and possession of, parts of	the Site within the time (or times) stated in the Appendix to Tender.  The right and possession may not be exclusive to the Contractor.  If under the Contract, the Employer is required to give (to the Contractor) possession of any foundation, structure, plant, or means of access, the Employer shall do so in the time and manner stated in the Specification.  However, the Employer may withhold any such right or possession until the Performance Security has been received.
 
If no such time is stated in the Appendix to Tender, the Employer shall give the Contractor right access to, and possession of, the Site within such times as may be required to enable the Contractor to proceed per the programme submitted under Sub-Clause 8.3 [Programme].

If the Contractor suffers delay and/or incurs Cost as a result of a failure by the Employer to give any such right or possession within such time, the Contractor shall give notice to the Engineer and shale b entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:

(a)	An extension of time for any such delay, if completion is or will be delayed under Sub-Clause 8.4 [Extension of Time for Completion], and

(b)	Payment of any such Cost plus a reasonable profit, which shall be included in the Contract Price.

After receiving this notice, the Engineer shall proceed per Sub-Clause 3.5 [Determinations] to agree or determine these matters.

However, if and to the extent that the Employer’s failure was caused by any error or delay by the Contractor, including an error in, or delay in the submission of, any of the Contractor’s Documents, the Contractor shall not be entitled to such extension of time, Cost of profit. 

2.2	
Permits, Licences, or		The Employer shall (where he is in a position to do so) provide 
Approval 			of reasonable assistance to the Contractor at the request of the 
Contractor:
			
(a)	By obtaining copies of the Laws of the Country which are relevant to the Contract but are not readily available, and 

(b)	For the Contractor’s applications for any permits, licences, or approvals required by the Laws of the Country:

(i)	which the Contractor is required to obtain under Sub-Clause 1.13 [Compliance with Laws],

(ii)	for the delivery of Goods, including clearance through customs, and 

(iii)	for the export of Contractor’s Equipment when it is removed from the Site.

2.3
Employer’s Personnel	The Employer shall be responsible for ensuring that the Employer’s Personnel and the Employer’s other Contractors are on the Site.

(a)	co-operate with the Contractor’s efforts under Sub-Clause 4.6[Co-operation], and 

(b) take actions similar to those which the Contractor is required to take under sub-paragraphs (a), (b), and ( c ) of Sub-Clause 4.8 [Safety Procedures] and under Sub-Clause 4.18 [Protection of the Environment].

2.4	
Employer’s Financial 
Arrangements	The Employer shall submit, within 28 days after receiving any request from the Contractor, reasonable evidence that financial arrangements have been made and are being maintained which will enable them to pay the Contract Price (as estimated at that time) per Clause 14 [Contract Price and Payment]. If the Employer intends to make any material change to his financial arrangements, the Employer shall give notice to the Contractor with detailed particulars.

2.5	
Employer’s Claims 	If the Employer considers himself to be entitled to any payment under any Clause of these Conditions or otherwise in connection with the Contract, and/or to any extension of the Defects Notification Period, the Employer or the Engineer shall give notice, and particulars to the Contractor.  However, notice is not required for payments due under Sub-Clause 4.19 [Electricity, Water and Gas), under Sub-Clause 4.20 [Employer’s Equipment and Free-Issue Material], or for other services requested by the Contractor.

The notice shall be given as soon as practicable after the Employer became aware of the event or circumstances giving rise to the claim.  A notice relating to any extension of the Defects Notification Period shall be given before the expiry of such period.

The particulars shall specify the Clause or other basis of the claim, and shall include substantiation of the amount and/or extension to which the Employer considers himself to be entitled in connection with the Contract.  The Engineer shall then proceed per Sub-Clause 3.5 [Determinations] to agree or determine (i) the amount (if any) to which the Employer is entitled to be paid by the Contractor, and/or (ii) the extension (if any) of the Defects Notification Period per sub-Clause 11.3 [Extension of Defects Notification Period].

This amount may be included as a deduction in the Contract Price and Payment Certificates.  The Employer shall only be entitled to set off against or make any dedication from an amount certified in a Payment Certificate, or to otherwise claim against the Contractor, per this Sub-Clause.

	

3.	The Engineer

3.1	Engineer’s Duties 
and Authority	The Employer shall appoint the Engineer ( an individual, firm, or company) who shall carry out the duties assigned to him in the Contract.  The Engineer’s staff shall include suitably qualified engineers and other professionals who are competent to carry out these duties.

The Engineer shall have no authority to amend the Contract.

The Engineer may exercise the authority attributable to the Engineer as specified in or necessarily to be implied from the Contract.  If the Engineer is required to obtain the approval of the Employer before exercising a specified authority, the requirements shall be as stated in the Particular Conditions.  The Employer undertakes not to impose further constraints on the Engineer’s authority, except as agreed with the Contractor.

However, whenever the Engineer exercises a specified authority for which the Employer’s approval is required, then (or for the Contract) the Employer shall be deemed to have approved.

				Except as otherwise stated in these Conditions:
 (a)	whenever carrying out duties or exercising authority, specified in or implied by the Contract, the Engineer shall be deemed to act for the Employer.

(b)	the Engineer has no authority to relieve either Party of any duties, obligations, or responsibilities under the Contract, and 

(c) any approval, check, certificate, consent, examination, inspection, instruction, notice, proposal, request, test, or similar act by the Engineer (including the absence of disapproval) shall not relieve the Contractor from any 
the responsibility he has under the Contract, including responsibility for errors, omissions, discrepancies, and non-compliance.

3.2	
Delegation by the Engineer	The  Engineer may from time to time assign duties and delegate authority to assistants, and may also revoke such assignment or delegation.  These assistants may include a resident engineer, and/or independent inspectors appointed to inspect and /or test items of Plant and/or Materials.  The assignment, delegation, or revocation shall be in writing and shall not take effect until copies have been received by both Parties.  However, unless otherwise agreed by both Parties, the Engineer shall not delegate the authority to determine any matter per Sub-Clause 3.5 [Determinations].

Assistants shall be suitably qualified persons, who are competent to carry out these duties and exercise this authority, and who are fluent in the language for communications defined in sub-Clause 1.4 [Law and Language].

Each assistant, to whom duties have been assigned or authority has been delegated, shall only be authorized to issue instructions to the Contractor to the extent defined by the delegation.  Any approval, check, certificate, consent, examination, inspection, instruction, notice, proposal, request, test, or similar act by an assistant, per the delegation, shall have the same effect as though the act had been an act of the Engineer.  However:

(a)	any failure to disapprove any work, Plant, or Materials shall not constitute approval, and shall therefore not prejudice the right of the Engineer to reject the work, Plant, or Materials;

(b)	if the Contractor questions any determination or instruction of an assistant, the Contractor may refer the matter to the Engineer, who shall promptly confirm, reverse or vary the determination or instruction.

3.3
Instructions of the Engineer The Engineer may issue to the Contractor (at any time) instructions and additional or modified Drawings which may be necessary for the execution of the Works and the remedying of any defects, all per the Contract.  The Contractor shall only take instruction from the Engineer, or from an assistant to whom the appropriate authority has been delegated under this Clause.  If an instruction constitutes a Variation, Clause 13 [Variations and Adjustments] shall apply.

The Contractor shall comply with the instructions given by the Engineer or delegated assistant, on any matter related to the Contract.  Whenever practicable, their instructions shall be given in writing, if the Engineer or a delegated assistant:
				
(a) give oral instruction,

(b)	receives a written confirmation of the instruction from (or on behalf of) 	the Contractor, within two working days after giving the instruction, and 

(c)	does not reply by issuing a written rejection and /or instruction within two working days after receiving the confirmation, then the confirmation shall constitute the written instruction of the Engineer or delegated assistant (as the case may be).

3.4	
Replacement of the Engineer If the Employer intends to replace the Engineer, the Employer shall, not less than 42 days before the intended date of replacement, give notice to the Contractor of the name, address, and relevant experience of the intended replacement Engineer.  The Engineer shall not replace the Engineer with a person against whom the Contractor raises reasonable objection by notice to the Employer, with supporting particulars.

3.5	
Determinations	Whenever these Conditions provide that the Engineer shall proceed per this Sub-Clause 3.5 to agree or determine any matter, the Engineer shall consult with each Party in an endeavor to reach an agreement.  If an agreement is not achieved, the Engineer shall make a fair determination per the Contract, taking due regard to all relevant circumstances.

The Engineer shall give notice to both Parties of each agreement or determination, with supporting particulars.  Each Party shall give effect to each agreement or determination unless and until revised under Clause 20 [Claims, Disputes, and Arbitration].



4.    The Contractor

4.1	
Contractor’s General
Obligations	The Contractors shall design (to the extent specified in the Contract), execute and complete the works per the Contract and with the Engineer’s instructions, and shall remedy any defects in the Works.

The Contractor shall provide the Plant and Contractor’s Documents specified in the Contract, and all Contractor’s Personnel, Goods, consumables, and other things and services, whether of a temporary or permanent nature, required in and for this design execution, completion, and remedying of defects.

The Contractor shall be responsible for the adequacy, stability, and safety of all Site operations and all methods of construction.  Except to the extent specified in the Contract, the Contractor (i) shall be responsible for all Contractor’s Documents, Temporary Works, and such design of each item of Plant and Materials as is required for the item to be per the Contract, and (ii) shall not otherwise be responsible for the design or specification of the Permanent Works.

The Contractor shall whenever required by the Engineer, submit details of the arrangements and methods which the Contractor proposes to adopt for the execution of the Works.  No significant alteration to these arrangements and methods shall be made without this having previously been notified to the Engineer.

If the Contract specifies that the Contractor shall design any part of the Permanent Works, then unless otherwise stated in the Particular Conditions:

(a)	the Contractor shall submit to the Engineer the Contractor’s Documents for this part per the procedures specified in the Contract;

(b)	these Contractor’s Documents shall be per the Specification and Drawings, shall be written in the language for communications defined in Sub-Clause 1.4 [Law and Language], and shall include additional information required by the Engineer to add to the Drawings for co-ordination of each Party’s designs;

(c)	the Contractor shall be responsible for this part and it shall, when the Works are completed, be fit for such purposes for which the part is intended as are specified in the Contract; and 

(d)	before the commencement of the Tests on Completion, the Contractor shall submit to the Engineer the “as built” documents and operation and maintenance manuals per the Specification and in sufficient detail for the Employer to operate, maintain, dismantle, reassemble, adjust and repair this part of the Works.  Such part shall not be considered to be completed for taking-over under Sub-Clause 10.1 [Taking Over of the Works and Sections] until these documents and manuals have been submitted to the Engineer.

4.2	
Performance Security 	The Contractor shall obtain (at his cost) a Performance Security for proper performance, in the amount and currencies, stated in the Contract Data and denominated in the currency (ies) of the Contract or a freely convertible currency acceptable to the Employer.  If an amount is not stated in the Contract Data, this Sub-Clause shall not apply.

The Contractor shall deliver the performance Security to the Employer 28 days after receiving the Letter of Acceptance, and shall send a copy to the Engineer.  The Performance Security shall be issued by a reputable bank or financial institution selected by the Contractor, and shall be in the form annexed to the Particular Conditions or in another form approved by the Employer. 

The Contractor shall ensure that the Performance Security is valid and enforceable until the Contract has executed and completed the Works and remedied any defects.  If the terms of the Performance Security specify its expiry date, and the Contractor has not become entitled to receive the Performance Certificate by the date 28 days before the expiry day, the Contractor shall extend the validity of the Performance Security until the Work shave been completed and any defects have been remedied.

The Employer shall not claim the Performance Security, except for amounts to which the Employer is entitled under the Contract in the event of:

(a)	failure by the Contractor to extend the validity of the Performance Security as described in the preceding paragraph, in which event the Employer may claim the full amount of the Performance Security,

(b) failure by the Contractor to pay the Employer an amount due, as either agreed by the Contractor or determined under Sub-Clause 2.5 [Employer’s Claims] or Clause 20 [Claims, Disputes and Arbitration], which 42 days after this agreement or determination,

(c)	failure by the Contractor to remedy a default within 42 days after receiving the Employer’s notice requiring the default to be remedied, or 

(d)	Circumstances that entitle the Employer to termination under Sub-Clause 15.2 [Termination by Employer], irrespective of whether notice of termination has been given.

The Employer shall indemnify and hold the Contractor harmless against and from all damages, losses, and expenses (including legal fees and expenses) resulting from a claim under the Performance Security to the extent to which the Employer was not entitled to make the claim.

The Employer shall return the Performance Security to the Contractor within 21 days of receiving a copy of the Performance Certificate.

4.3	
Contractor’s 
Representatives	The Contractor shall appoint the Contractor’s Representative and shall give him all authority necessary to act on the Contractor’s behalf under the Contract.

Unless the Contractor’s Representative is named in the Contract, the Contractor shall, before the Commencement Date, submit to the Engineer for consent the name and particulars of the person the Contractor proposes to appoint as Contractor’s Representative.  If consent is withheld or subsequently revoked, or if the appointed person fails to act as the Contractor’s Representative, the Contractor shall similarly submit the name and particulars of another suitable person for such appointment.

The Contractor shall not, without the prior consent of the Engineer, revoke the appointment of the Contractor’s Representative or appoint a replacement.

The whole time of the Contractor’s Representative shall be given to directing the Contractor’s performance of the Contract.  If the Contractor’s Representative is to be temporarily absent from the site during the execution of the Works, a suitable replacement person shall be appointed, subject to the Engineer’s prior consent, and the Engineer shall be notified accordingly.

The Contractor’s Representative shall, on behalf of the Contractor, receive instructions under Sub-Clause 3.3 [Instructions of the Engineer].

The Contractor’s Representative may delegate any powers, function, and authority to any competent person, and may at any time revoke the delegation.  Any delegation or revocation shall not take effect until the Engineer has received prior notice signed by the Contractor’s Representative, naming the person and specifying the powers, functions, and authority being delegated or revoked.

The Contractor’s Representative and all these persons shall be fluent in the language for communication defined in Sub-Clause 1.4 [Law and Language].

4.4	
Subcontractors		The Contractor shall not subcontract the whole of the Works.

The Contractor shall be responsible for the acts or defaults of any Subcontractor, his agents, or employees as if they were the acts or defaults of the Contractor.  Unless otherwise stated in the Particular Conditions:

(a)	the Contractor shall not be required to obtain consent from suppliers of Materials, or of a subcontract for which the Subcontractor is named in the Contract;

(b)	the prior consent of the Engineer shall be obtained from other proposed Subcontractors;

(c)	the Contractor shall give the Engineer not less than 28 days’ notice of eth intended date of the commencement of each Subcontractor’s work, and eth commencement of such work on the Site; and 

(d)	each subcontract shall include provisions that would entitle the Employer to require the subcontract to be assigned to the Employer under Sub-Clause 4.5 [Assignment of Benefit of Subcontract] (if or when applicable) or in the event of termination under Sub-Clause 15.2 [Termination by Employer].

4.5	
Assignments of Benefit 
of Subcontract	If the Subcontractor’s obligations extend beyond the expiry date of the relevant Defects	Notification Period and the Engineer, before this date, instructs the Contractor to assign the benefit of such obligations to the Employer, then the Contractor shall do so.  Unless otherwise stated in the assignment, the Contractor shall have no liability to the Employer for the work carried out by the Subcontractor after the assignment takes effect.

4.6	
Co-operation	The Contractor shall, as specified in the Contract or as instructed by the Engineer, allow appropriate opportunities for carrying out work to:

(a)	the Employer’s Personnel,

(b)	any other Contractor employed by the Employer, and 

(c )	the personnel of any legally constituted public authorities.

Who may be employed in the execution on or near the Site of any work not included in the Contract?

Any such instruction shall constitute a Variation if and to the extent that it causes the Contractor to incur Unforeseeable Costs.  Services for these personnel and other contractors may include the use of the Contractor’s Equipment.  Temporary Works or access arrangements are the responsibility of the Contractor.

If under the Contract, the Employer is required to give to the Contractor possession of any foundation, structure, plant, or means of access per the Contractor’s Documents, the Contractor shall submit such documents to the Engineer in the time and manner stated in the Specification.

4.7	
Setting Out	The Contractor shall set out the Works concerning original points, lines, and levels of reference specified in the Contract or notified by the Engineer.  The Contractor shall be responsible for the correct positioning of all parts of the Works and shall rectify any error in the positions, levels, dimensions, or alignment of the Work.

The Employer shall be responsible for any errors in these specified or notified items of reference, but the Contractor shall use reasonable efforts to verify their accuracy before they are used.

If the Contractor suffers delay and/or incurs Cost from executing work which was necessitated by an error in these items of reference, and an experienced contractor could not reasonably have discovered such error and avoided this delay and/or Cost, the Contractor shall give notice to the Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to;

(a)	an extension of time for any such delay, if completion is or will be delayed under Sub-Clause 8.4 [Extension of Time for Completion]. and

(b)	payment of any such Cost plus a reasonable profit, which shall be included in the Contract Price.

After receiving this notice, the Engineer shall proceed per Sub-Clause 3.5 [Determinations] to agree or determine (i) whether and (if so) to what extent the error could not reasonably have been discovered, and (ii) the matters described in subparagraphs (a) and (b) above related to this extent.

4.8	
Safety Procedures		The Contractor shall:

(a)	comply with all applicable safety regulations,

(b)	take care of the safety of all persons entitled to be on the Site,
	
(c)	use reasonable efforts to keep the Site and Works clear of unnecessary obstruction to avoid danger to these persons,

(d)	provide fencing, lighting, guarding, and watching of the Works until completion and taking over under Clause 10 [Employer’s Taking Over], and 

(e)	provide any Temporary Works (including roadways, footways, guards, and fences) which may be necessary, because of eh execution of the Works, for the use and protection of the public and of owners and occupiers of adjacent land.

4.9	
Quality Assurance	The Contractor shall institute a quality assurance system to demonstrate compliance with the requirements of the Contract.  The system shall be per the details stated in the Contract.  The Engineer shall be entitled to audit any aspect of the system.

Details of all procedures and compliance documents shall be submitted to the Engineer for information before each design and execution stage is commenced.  When any document of a technical nature is issued to the Engineer, evidence of the prior approval by the Contractor himself shall be apparent on the document itself.

Compliance with the quality assurance system shall not relieve the Contract or of any of his duties, obligations, or responsibilities under the Contract.

4.10	
Site Data	The Employer shall have made available to the Contractor for his information, before the Base Data, all relevant data in the Employer’s possession on sub-surface and hydrological conditions at the Site, including environmental aspects.  The Employer shall similarly make available to the Contractor all such data that come into the Employer’s possession after the Base Date.  The Contractor shall be responsible for interpreting all such data.

To the extent which is practicable (taking account of cost and time), the Contractor shall be deemed to have obtained all necessary information as to risks, contingencies, and other circumstances which may influence or affect the Tender or Works.  To the same extent, the Contractor shall be deemed to have inspected and examined the Site, its surroundings, the above data, and other available information, and to have been satisfied before submitting the Tender as to all relevant matters, including (without limitation).

(a)	the form and nature of the Site, including sub-surface conditions,

(b)	the hydrological and climatic conditions,

(c)	the extent and nature of the work and Goods necessary for the execution and completion of the Works and the remedying of any defects.

(d)	the Laws, procedures, and labour practices of the Country, and

(e)	The Contractor’s requirements for access, accommodation, facilities, personnel, power, transport, water, and other services.
	
4.11	
Sufficiency of the 		The Contractor shall be deemed to:
Accepted Contract			
Amount 			(a)	have satisfied himself as to the correctness and sufficiency 
of the Accepted Contract Amount, and
					 
(b)	have based the Accepted Contract Amount on the data, interpretations, necessary information, inspections, examinations, and satisfaction as to all relevant matters referred to in Sub-Clause 4.10 [Site Data].

Unless otherwise stated in the Contract, the Accepted Contract Amount covers all the Contractor’s obligations under the Contract (including those under Provisional Sums, if any) and all things necessary for the proper execution and completion of the Works and the remedying of any defects.

4.12	
Unforeseeable Physical	In this Sub-Clause, “physical conditions” means natural physical 
Conditions 	conditions and man-made and other physical obstructions and pollutions, which the Contractor encounters at the Site when executing the Works, including sub-surface and hydrological conditions excluding climatic conditions.

	If the Contractor encounters adverse physical conditions which he considers to have been Unforeseeable, the Contractor shall give notice to the Engineer as soon as practicable.

This notice shall describe the physical conditions, so that they can be inspected by the Engineer, and shall set out the reasons why the Contractor considers them to be Unforeseeable.  The Contractor shall continue executing the Works, using such proper and reasonable measures as are appropriate for the physical conditions, and shall comply with any instruction which the Engineer may give.  If an instruction constitutes a Variation, Clause 13 [Variations and Adjustments] shall apply.

If and to the extent that the Contractor encounters Unforeseeable physical conditions, gives such a notice, and suffers delay and/or incurs Cost due to these 
conditions, the Contractor shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:

(a)	an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4 [Extension of Time for Completion], and 

(b)	payment of any such Cost shall be included in the Contract Price,

After receiving such notice and inspecting and/or investigating these physical conditions, the Engineer shall proceed per Sub-Clause 3.5 [Determinations] to agree or determine (i) whether and (if so) to what extent these physical conditions were Unforeseeable, and (ii) the matters described in subparagraphs (a) and (b) above related to this extent.

However, before additional Cost is finally agreed upon or determined under subparagraph (ii), the Engineer may also review whether other physical conditions in similar parts of the Works (if any) were more favourable than could reasonably have been foreseen when the Contractor submitted the Tender.  If and to the extent that these more favourable conditions were encountered, the Engineer may proceed per Sub-Clause 3.5 [Determinations] to agree or determine the reductions in Cost which were due to these conditions, which may be included (as deductions) in the Contract Price and Payment Certificates.  However, the net effect of all adjustments under subparagraph (b) and all these reductions, for all the physical conditions encountered in similar parts of the Works, shall not result in a net reduction in the Contract Price.

The Engineer may take account of any evidence of the physical conditions foreseen by the Contractor submitting the Tender, which may be made available by the Contractor, but shall not be bound by any such evidence.

4.13	
Rights of Way and  		The Contractor shall bear all costs of and charges for special 
Facilities 	and/or temporary rights-of-way which he may require, including those for access to the Site.  The Contractor shall also obtain, at his risk and cost, any additional facilities outside the Site which he may require for the Works
	 

4.14	
Avoidance of   		The Contractor shall not interfere unnecessarily or improperly 
Interference 			with: 
		
 				(a)	the convenience of the public, or
(b)	the access to and use occupation of all roads and footpaths, irrespective of whether they are public or in the possession of the Employer or others.

The Contractor shall indemnify and hold the Employer harmless against and from all damages, losses, and expenses (including legal fees and expenses) resulting from any such unnecessary or improper interference.

4.15	
Access Route  	The Contractor shall be deemed to have been satisfied with the suitability and availability of access routes to the Site.  The Contractor shall use reasonable effects to prevent any road or bridge from being damaged by the Contractor’s traffic or by the Contractor’s Personnel.  The efforts shall include the proper use of appropriate vehicles and routes.
						
				Except as otherwise stated in these Conditions:

(a)	the Contractor shall (as between the Parties) be responsible for any maintenance which may be required for his use of access routes,

(b)	the Contractor shall provide all necessary signs or directions along access routes, and shall obtain any permission which may be required from the relevant authorities for his use of routes, signs, and directions

(c )	the Employer shall not be responsible for any claims which may arise from the use of otherwise any access route,

(d)	the Employer does not guarantee the suitability or availability of particular access routes, and 

(e)	Costs due to non-suitability or non-availability, for the use required by the Contractor, of access routes shall be borne by the Contractor.

4.16	
Transport of Goods 		Unless otherwise stated in the Particular Conditions: 
 (a)	the Contractor shall give the Engineer not less than 21 days' notice of the date on which any Plant or a major item of other Goods will be delivered to the Site;

(b)	the Contractor shall be responsible for packing, loading, transporting, receiving, unloading, storing, and protecting all Goods and other things required for the Works; and 

(c)	the Contractor shall indemnify and hold the Engineer harmless against and from all damages, losses, and expenses (including legal fees and expenses) resulting from the transport of Goods, and shall negotiate and pay all claims arising from their transport.

 4.17	
Contractor’s  			The Contractor shall be responsible for all Contractor’s 
Equipment 	Equipment.  When brought on to the Site, the Contractor’s Equipment shall be deemed to be exclusively intended for the execution of the Works.  The Contractor shall not remove from the Site any major items of the Contractor’s Equipment without the consent of the Engineer.  However, consent shall not be required for vehicles transporting Goods or Contractor’s Personnel offsite.
	
4.18	
Protection of the   		The Contractor shall take all reasonable steps to protect the 
Environment 	environment (both on and off the Site) and to limit damage and nuisance to people and property resulting from pollution, noise, and other results of his operations.
	
The Contractor shall ensure that emissions, surface discharges, and effluent from the Contractor’s activities shall not exceed the value indicated in the Specification, and shall not exceed the values prescribed by applicable Laws.

4.19	
Electricity, Water, and 	The Contractor shall, except as stated below, be responsible for the 
Gas 				provision of all power, water, and other services he may require.
				
The Contractor shall be entitled to use for the Works such suppliers of electricity, water, gas, and other services as may be available on the Site and of which details and prices are given in the Specification.  The Contractor shall, at his risk and cost, provide any apparatus necessary for his use of these services and for measuring the quantities consumed.

The quantities consumed and the amounts due (at these prices) for such services shall be agreed upon or determined by the Engineer per Sub-Clause 2.5 [Employer’s Claims] and Sub-Clause 3.5 [Determinations].  The Contractor shall pay these amounts to the Employer.

4.20	
Employer’s Equipment	The Employer shall make the Employer’s Equipment (if any) 
and Free-Issue Material 	available for the use of the Contractor in the execution of the Works per the details, arrangements, and prices stated in the Specification.  Unless otherwise stated in the Specification:
	
(a)	the Employer shall be responsible for the Employer’s Equipment, except that,

(b)	the Contractor shall be responsible for each item of Employer’s Equipment whilst any of the Contractor’s Personnel is operating it, directing it, or in possession or control of it. 

The appropriate quantities and the amounts due (at such stated prices) for the use of Employer’s Equipment shall be agreed upon or determined by the Engineer per Sub-Clause 2.5 [Employer’s Claims] and Sub-Clause 3.5 [Determinations].  The Contractor shall pay these amounts to the Employer.

The Employer shall supply, free of charge, the “free-issue materials” (if any) per the details stated in the Specification.  The Employer shall, at his risk and cost, provide these materials at the time and place specified in the Contract.  The Contractor shall then visually inspect them, and shall promptly give notice to the Engineer of any shortage, defect or default in these materials.  Unless otherwise agreed by both Parties, the Employer shall immediately rectify the notified shortage, defect, or default.

After this visual inspection, the free-issue materials shall come under the care, custody, and control of the Contractor.  The Contractor’s obligations of inspection, care, custody, and control shall not relieve the Employer of liability for any shortage, defect or default not apparent from visual inspection.

4.21	
Progress Report  	Unless otherwise stated in the Particular Conditions, monthly progress reports shall be prepared by the Contractor and submitted to the Engineer in six copies.  The first report shall cover the period up to the end of the first calendar month following the Commencement Date.  Reports shall be submitted monthly thereafter, each within 7 days after the last day of the period to which it relates.

Reporting shall continue until the Contractor has completed all work that is known to be outstanding at the completion date stated in the Taking-Over Certificate for the Works.
	
				Each report shall include:

(a)	charts and detailed descriptions of progress, including each stage of design (if any), Contractor’s Documents, procurement, manufacture, delivery to Site, construction, erection, and testing; and including these stages for work by each nominated Subcontractor (as defined in Clause 5 [Nominated Subcontractors], 

(b)	photographs showing the status of the manufacturer and progress on the Site;

(c)	for the manufacture of each main item of Plant and Materials, the name of the manufacturer, manufacture location, percentage progress, and the actual or expected dates of:

 (i)	commencement of manufacture,
(ii)	Contractor’s inspections,
(iii)	tests, and 
(iv)	shipment and arrival at the Site

(d)	the details described in Sub-Clause 6.10 [Records of Contractor’s Personnel and Equipment],

(e)	copies of quality assurance documents, test results, and certificates of Materials,

(f)	list of notices given under Sub-Clause 2.5 [Employer’s Claims] and notices given under Sub-Clause 20.1 [Contractor’s Claims],

(g)	safety statistics, including details of any hazardous incidents and activities relating to environmental aspects and public relations, and
 
(h)	comparisons of actual and planned progress, with details of any events or circumstances which may jeopardize the completion per the Contract, and the measures being (or to be) adopted to overcome delays.

4.22	
Security of the Site  		Unless otherwise stated in the Particular Conditions:
			
(a)	the Contractor shall be responsible for keeping unauthorized persons off the Site, and
 
(b)	authorized persons shall be limited to the Contractor’s Personnel and the Employer’s Personnel; and to any other personnel notified to the Contractor, by the Employer or the Engineer, as authorized personnel of the Employer’s other contractors on the Site.


4.23	
Contractor’s Operations	The Contractor shall confine his operations to the Site, and to any 
on-Site 	additional areas which may be obtained by the Contractor and agreed by the Engineer as working areas.  The Contractor shall take all necessary precautions to keep Contractor’s Equipment and Contractor’s Personnel within the Site and these additional areas and to keep them off adjacent land.
				
During the execution of the Works, the Contractor shall keep the Site free from all unnecessary obstruction, and shall store or dispose of any Contractor’s Equipment or surplus materials.  The Contractor shall clear away and remove from the Site any wreckage, rubbish, and Temporary Works which are no longer required.

Upon the issue of a Taking-Over Certificate, the Contractor shall clear away and remove, from the part of the Site and Works to which the Taking-Over Certificate refers, all Contractor’s Equipment, surplus material, wreckage, rubbish, and Temporary Works.  The Contractor shall leave that part of the Site and the Works in a clean and safe condition.  However, the Contractor may retain on Site, during the Defects Notification Period, such Goods as are required for the Contractor to fulfill obligations under the Contract.

4.24	
Fossils   	All fossils, coins, articles of value or antiquity, structures, and other remains or items of geological or archaeological interest found on the Site 
	shall be placed under the care and authority of the Employer.  The Contractor shall take reasonable precautions to prevent the Contractor’s Personnel or other persons from removing or damaging any of these findings.
 
The Contractor shall, upon discovery of any such finding, promptly give notice to the Engineer, who shall issue instructions for dealing with it.  If the Contractor suffers delay and/or incurs Costs from complying with the instructions, the Contractor shall give further notice to the Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:

(a)	an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4 [Extension of Time for Completion], and
 
(b)	payment of any such Cost, which shall be included in the Contract Price.

After receiving this further notice, the Engineer shall proceed per Sub-Clause 3.5 [Determinations] to agree or determine these matters.


5.	Nominated Subcontractors

5.1	
Definition of “nominated	In the Contract, “nominated Subcontractor” means a 
Subcontractor” 		Subcontractor;
			
(a)	who is stated in the Contract as being a nominated 
Subcontractor, or 

(c) whom the Engineer, under Clause 13 [Variations and Adjustments], instructs the Contractor to employ as a Subcontractor.


5.2		
Objection to Nomination	The Contractor shall not be under any obligation to employ a nominated Subcontractor against whom the Contractor raises reasonable objection by notice to the Engineer soon as practicable, with supporting particulars.  An objection shall be deemed reasonable if it arises from (among other things) any of the following matters unless the Employer agrees to indemnify the contractor against and from the consequences of the matter: 

(a)	there are reasons to believe that the Subcontractor does not have sufficient competence, resources, or financial strength,
	
(b)	the subcontract does not specify that the nominated Subcontractor shall indemnify the Contractor against and from any negligence or misuse of Goods by the nominated Subcontractor, his agents and employees, or 

(c)	the subcontract does not specify that, for the subcontracted work (including design, if any), the nominated Subcontractor shall:

(i)	undertakes to the Contractor such obligations and liabilities as well enable the Contractor to discharge his obligations and liabilities under the Contract, and 

(ii)	indemnify the Contractor against and from all obligations and liabilities arising under or in connection with the Contract and from the consequences of any failure by the Subcontractor to perform these obligations or to fulfill these liabilities.

5.3	
Payments to the nominated  	The Contractor shall pay the nominated Subcontractor the 
Subcontractors 	amounts which the Engineer certifies to be due per the subcontract.  These amounts plus other charges shall be included in the Contract Price per subparagraph (b) of Sub-Clause 13.5 [Provisional Sums], except as stated in Sub-Clause 5.4 [Evidence of Payments].
	

5.4	
Evidence of Payments	Before issuing a Payment Certificate which includes an amount payable to a nominated Subcontractor, the Engineer may request the Contractor to supply reasonable evidence that the nominated Subcontractor has received all amounts due per previous Payment Certificates, less applicable deductions for retention or otherwise.  Unless the Contractor:

(a)	submits this reasonable evidence to the Engineer, or

(b)	(i)	satisfies the Engineer in writing that the Contractor 
is reasonably entitled to withhold or refuse to pay these amounts, and 

(ii)	submits to the Engineer reasonable evidence that the nominated Subcontractor has been notified of the Contractor’s entitlement.
	
Then the Employer may (at his sole discretion) pay, direct to the nominated Subcontractor, part or all of such amounts previously certified (less applicable deductions) as are due to the nominated Subcontractor and for which the Contractor has failed to submit the evidence described in sub-paragraphs (a) or (b) above. The Contractor shall then repay, to the Employer, the amount which the nominated Subcontractor was directly paid by the Employer.


6.	Staff and Labour

6.1		
Engagement of 		Except as otherwise stated in the Specification, the Contractor  
Staff and Labour 	shall make arrangements for the engagement of all staff and labour, local or otherwise, and for their payment, housing, feeding, and transport.
	

6.2		
Rates of Wages and 		The Contractor shall pay rates of wages, and observe conditions of 
Conditions of Labour 	labour, are not lower than those established for the trade or industry where the work is carried out.  If no established rates or conditions are applicable, the Contractor shall pay rates of wages and observe conditions that are not lower than the general level of wages and conditions observed locally by employers whose trade or industry is similar to that of the Contractor.
6.3		
Persons in the Service	The Contractor shall not recruit, or attempt to recruit, staff and 
of Employer 			labour amongst the Employer’s Personnel.
			
6.4		
Labour Laws	The Contractor shall comply with all the relevant labour Laws applicable to the Contractor’s Personnel, including Laws relating to their employment, health, safety, welfare, immigration, and emigration, and shall allow them all their legal rights.

The Contractor shall not permit any of the Contractor’s Personnel to maintain any temporary or permanent living quarters within the structures forming part of the Permanent Works.

6.5		
Working Hours 	No work shall be carried out on the Site on locally recognized days of rest, or outside the normal working hours stated in the Appendix to Tender, unless:

(a)	otherwise stated in the Contract,
			(b)	the Employer given consent, or 
(c)	the work is unavoidable or necessary for the protection of life or property or for the safety of the Works, in which case the Contractor shall immediately advise the Engineer.

6.6		
Facilities for Staff 		Except as otherwise stated in the Specification, the Contractor  
and Labour 	shall provide and maintain all necessary accommodation and welfare facilities for the Contractor’s Personnel.  The Contractor shall also provide facilities for the Employer’s Personnel as stated in the Specification.
	

The Contractor shall not permit any of the Contractor’s Personnel to maintain any temporary or permanent living quarters within the structures forming part of the Permanent Works.

6.7		
Health and Safety 	The Contractor shall at all times take all reasonable precautions to maintain the health and safety of the Contractor’s Personnel.  In collaboration with local health authorities, the Contractor shall ensure that medical staff, first aid facilities, sick bay, and ambulance service are available at all times at the Site and any accommodation for the Contractor’s and Employer’s Personnel and that suitable arrangement is made for all necessary welfare and hygiene requirements and the prevention of epidemics.
						
The Contractor shall appoint an accident prevention officer at the Site, responsible for maintaining safety and protection against accidents.  This person shall be qualified for this responsibility and shall have the authority to issue instructions and take protective measures to prevent accidents.  Throughout the execution of the Works, the Contractor shall provide whatever is required by this person to exercise this responsibility and authority.

The Contractor shall send, to the Engineer, details of any accident as soon as practicable after its occurrence.  The Contractor shall maintain records and make reports concerning the health, safety, and welfare of persons, and property damage, as the Engineer may reasonably require.

6.8		
Contractor’s 			Throughout the execution of the Works, and as long thereafter as is  
Superintendence 	necessary to fulfill the Contractor’s obligations, the Contractor shall provide all necessary superintendence to plan, arrange, direct, manage, inspect and test the work.
	
Superintendence shall be given by a sufficient number of persons having adequate knowledge of the language for communications (defined in Sub-Clause 1.4 [Law and Language] and of the operations to be carried out (including the methods and techniques required, the hazards likely to be encountered and methods of preventing accidents), for the satisfactory and safe execution of the Works.

6.9		
Contractor’s  			The Contractor’s Personnel shall be appropriately qualified, skilled 
Personnel 	and experienced in their respective trades or occupations.  The Engineer may require the Contractor to remove (or cause to be removed) any person employed on the Site or Works including the Contractor’s Representative if applicable, who:
						
(a)	persists in any misconduct or lack of care,
(b)	carriers out duties incompetently or negligently,
(c)	fails to conform with any provisions of the Contract, or
(d)	persists in any conduct which is prejudicial to safety, health, or the protection of the environment.

If appropriate, the Contractor shall then appoint (or cause to be appointed) a suitable replacement person.



6.10		
Records of Contractor’s	The Contractors shall submit, to the Engineer, details showing the 
Personnel and 		number of each class of Contractor’s Personnel and of each type of 
Equipment 			Contractor’s Equipment on the Site. Details shall be submitted 
each calendar month, in a form approved by the Engineer, until the Contractor has completed all work that is known to be outstanding at the completion date stated in the Taking-Over Certificate for the Works.
			
6.11		
Disorderly Conduct 	Contractor shall at all times take all reasonable precautions to prevent any unlawful, riotous, or disorderly conduct by or amongst the Contractor’s Personnel, to prevent peace and protection of persons and property on and near the Site.
 

7.	Plant, Materials, and Workmanship

7.1		
Manner of Execution 	The Contractor shall carry out the manufacture of Plant, the production and manufacture of Materials, and all other execution of the Works:
	 
(a)	in the manner (if any) specified in the Contract,

(b)	in a proper workmanlike and careful manner, per recognized good practice, and 

(c)	with properly equipped facilities and non-hazardous Materials, except as otherwise specified in the Contract.

7.2		
Samples 	The Contractor shall submit the following samples of Materials, and relevant information, to the Engineer for consent before using the Materials in or for the Works:
 
(a)	manufacturer’s standard samples of Materials and samples specified in the Contract, all at the Contractor’s cost, and 

(b)	additional samples instructed by the Engineer as a Variation.

Each sample shall be labeled as to the origin and intended use in the Works.

7.3		
Inspection 			The Employer’s Personnel shall at all reasonable times:

(a)	have full access to all parts of the Site and to all places from which natural Materials are being obtained, and 

(b)	during production, manufacture, and construction (at the Site and elsewhere) be entitled to examine, inspect, measure, and test the materials and workmanship, and to check the progress of the manufacturing Plant and production and manufacture of Materials.

The Contractor shall give the Employer’s Personnel full opportunity to carry out these activities, including providing access, facilities, permissions, and safety equipment, no such activity shall relieve the Contractor from any obligation or responsibility.

The Contractor shall give notice to the Engineer whenever any work is ready and before it is covered up, put out of sight, or packaged for storage or transport.  The Engineer shall then either carry out the examination, inspection, measurement, or testing without unreasonable delay or promptly give notice to the Contractor that the Engineer does not require to do so.  If the Contractor fails to give the notice, he shall, if and when required by the Engineer, uncover the work and thereafter reinstate and make good, all at the Contractor’s cost.

7.4		
Testing 	This Sub-Clause shall apply to all tests specified in the Contract, other than the Tests after Completion (if any).

The Contractor shall provide all apparatus, assistance, documents, and other information, electricity, equipment, fuel, consumables, instruments, labour, materials, and suitably qualified and experienced staff, as are necessary to carry out the specified tests efficiently.  The Contractor shall agree, with the Engineer, the time and place for the specified testing of any Plant, Materials, and other parts of the Works.

The Engineer may, under Clause 13 [Variations and Adjustments], vary the location of details of specified tests, or instruct the Contractor to carry out additional tests.  If these varied or additional tests show that the tested Plant, Materials, or workmanship is not per the Contract, the cost of carrying out this Variation shall be borne by the Contractor, notwithstanding other provisions of the Contract.

The Engineer shall give the Contractor not less than 24 hours' notice of the Engineer’s intention to attend the tests.  If the Engineer does not attend at the time and place agreed, the Contractor may proceed with the tests, unless otherwise instructed by the Engineer, and the test shall then be deemed to have been made in the Engineer’s presence.

If the Contractor suffers delay and/or incurs Cost from complying with these instructions or as a result of a delay for which the Employer is responsible, the Contract or shall give notice to the Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:

(a)	an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4 [Extension of Time for Completion], and 

(b)	payment of any such Cost plus a reasonable profit, which shall be included in the 

After receiving this notice, the Engineer shall proceed per Sub-Clause 3.5 [Determinations] to agree or determine these matters.

The Contractor shall promptly forward to the Employer duly certified Reports of the tests.  When the specified tests have been passed, the Engineer shall endorse the Contractor’s test certificate, or issue a certificate to him, to that effect.  If the Engineer has not attended the tests, he shall be deemed to have accepted the readings as accurate.

7.5		
Rejection 	If, as a result of an examination, inspection, measurement, or testing, any Plant, Materials, or workmanship is found to be defective or otherwise not per the Contract, the Engineer may reject the Plant, Materials, or workmanship by giving notice to the Contractor, with reasons.  The Contractor shall then promptly make good the defect and ensure that the rejected item complies with the Contract.

If the Employer requires this Plant, Materials, or workmanship to be retested, the test shall be repeated under the same terms and conditions.  If the rejection and retesting cause the Employer to incur an additional cost, the Contractor shall subject to Sub-Clause 2.5 [Employer’s Claims] pay these costs to the Employer.

7.6		
Remedial Work	Notwithstanding any previous test or certification, the Employer may instruct the Contractor to:
			
(a)	remove from the Site and replace any Plant or Materials which is not per the Contract,

(b)	remove and re-execute any other work which is not per the Contract, and 

(c)	execute any work which is urgently required for the safety of the Works, whether because of an accident, unforeseeable event or otherwise.

The Contractor shall comply with the instruction within a reasonable time, which shall be the time (if any) specified in the instruction, or immediately if urgency is specified under sub-paragraph (c).
				 			
If the Contractor fails to comply with the instruction, the Employer shall be entitled to employ and pay other persons to carry out the work.  Except to the extent that the Contractor would have been entitled to payment for the work, the Contractor shall subject to Sub-Clause 2.5 [Employer’s Claims] pay to the Employer all costs arising from this failure.

7.7		
Ownership of Plant and 	Each item of Plan and Materials shall, to the extent consistent with 
Materials 			the Laws of the Country become the property of the Employer at 
whichever is the earlier of the following times, free from liens and other encumbrances:
	
(a) when it is delivered to the Site,
(b)	when the Contractor is entitled to payment of the value of the Plant and Materials under Sub-Clause 8.10 [Payment for Plant and Materials in Event of Suspension].

7.8		
Royalties                              Unless otherwise stated in the Specification, the Contractor shall pay 
          all royalties, rents, and other payments for:
                                                          
(a)	natural Materials obtained from outside the Site, and 

(b)	the disposal of material from demolitions and excavations and of other surplus material (whether natural or man-made), except to the extent that disposal areas within the Site are specified in the Contract.


8.	Commencement, Delays, and Suspension

8.1		
Commencement of 		The Engineer shall give the Contractor not less than 7 days’ notice 
Works 	of the Commencement Date. Unless otherwise stated in the Particular Conditions, the Commencement Date shall be within 42 days after the Contractor receives the Letter of Acceptance.
	
The Contractor shall commence the execution of the Works as soon as is reasonably practicable after the Commencement Date, and shall then proceed with the Works with due expedition and without delay.

8.2		
Time for Completion 	The Contractor shall complete the whole of the Works, and each Section (if any), within the Time for Completion for Works or Section (as the case may be), including:

(a)	achieving the passing of the Tests on Completion, and 

(b) completing all work which is stated in the Contract as being required for the Works or Section to be considered to be completed for taking-over under Sub-Clause 10.1 [Taking Over of the Works and Sections].

8.3		
Programme 	The Contractor shall submit a detailed time programme to the Engineer within 28 days after receiving the notice under Sub-Clause 8.1 [Commencement of Works].  The Contractor shall also submit a revised programme whenever the previous programme is inconsistent with actual progress or with the Contractor’s obligations.  Each programme shall include:

(a)	the order in which the Contractor intends to carry out the Works, including the anticipated timing of each stage of design (if any), Contractor’s Documents, procurement, manufacture of Plant, delivery to Site, construction, erection, and testing,

(b)	each of these stages for work by each nominated Subcontractor (as defined in Clause 5 [Nominated Subcontractors],

(c) the sequence and timing of inspections and tests specified in the Contract, and 

	(d)	a supporting report which includes:
 (i)	a general description of the methods which the Contractor intends to adopt, and of the major stages, in the execution of the Works, and 

(ii)	details showing the Contractor’s reasonable estimate of the number of each class of Contractor’s Personnel and of each type of Contractor’s Equipment, required on the Site for each major stage.

Unless the Engineer, within 21 days after receiving a programme, gives notice to the Contractor stating the extent to which it does not comply with the Contract, the Contractor shall proceed per the programme, subject to his other obligations under the Contract.  The Employer’s Personnel shale b entitled to rely upon the progarmme when planning their activities.

The Contractor shall promptly give notices to the Engineer of specific probable future events or circumstances which may adversely affect the work, increase the Contract Price or delay the execution of the Works.  The Engineer may require the Contract to submit an estimate of the anticipated effect of the future event of circumstances, and/or a proposal under Sub-Clause 13.3 [Variation Procedure].

If at any time, the Engineer gives notice to the Contractor that a programme fails (to the extent stated) to comply with the Contract or to be consistent with actual progress and the Contractor’s stated intentions, the Contractor shall submit a revised programme to the Engineer per this Sub-Clause.

8.4		
Extension of Time for	The Contractor shall be entitled subject to Sub-Clause 20.1 
Completion 			[Contractor’s Claims] to an extension of the Time for Completion 
if and to the extent that completion for Sub-Clause 10.1 [Taking Over of the Works and Sections].
	
(a)	a Variation (unless an adjustment to the Time for Completion has been agreed under Sub-Clause 13.3 [Variation Procedure] or other substantial change in the quantity of an item of work included in the Contract,

(b)	a cause of delay giving entitlement to an extension of time a Sub-Clause of these Conditions.

				(c)	exceptionally adverse climatic conditions,

(d)	Unforeseeable shortages in the availability of personnel or Goods caused by an epidemic or governmental actions, or 

(e)	any delay, impediment, or prevention caused by or attributable to the Employer, the Employer’s Personnel, or the Employer’s other contractors on the Site.
	
If the Contractor considers himself to be entitled to an extension of the Time for Completion, the Contractor shall give notice to the Engineer per Sub-Clause 20.1 [Contractor’s Claims].  When determining each extension of time under Sub-Clause 20.1, the Engineer shall review previous determinations and may increase, but shall not decrease, the total extension of time.

8.5		
Delays Caused by		If the following conditions apply, namely:
Authorities					
(a)	the Contractor has diligently followed the procedures laid done by the relevant legally constituted public authorities in the Country,

(b)	these authorities delay or disrupt the Contractor’s work, 
and 
(c)	the delay or disruption was Unforeseeable.

Then this delay or disruption will be considered as a cause of delay under sub-paragraph (b) of Sub-Clause 8.4 [Extension of Time for Completion].

8.6		
Rate of Progress 		If, at any time:

(a)	actual progress is too slow to complete within the Time for Completion, and/or 

(b)	progress has fallen (or will fall) behind the current programme under Sub-Clause 8.3 [Programme].

other than as a result of a cause listed in Sub-Clause 8.4 [Extension of Time for Completion], then the Engineer may instruct the Contractor to submit, under Sub-Clause 8.3 [Programme], a revised programme and supporting report describing the revised methods which the Contractor proposes to adopt to expedite progress and complete within the Time for Completion.

Unless the Engineer notifies otherwise, the Contractor shall adopt these revised methods, which may require increases in the working hours and/or in the number of Contractor’s Personnel and/or Goods, at the risk and cost of the Contractor.  If these revised methods cause the Employer to incur additional costs, the Contractor shall subject to Sub-Clause 2.5 [Employer’s Claims] pay these costs to the Employer, in addition, to delay damages (if any) under Sub-Clause 8.7 below.

8.7		
Delay Damages 	If the Contractor fails to comply with Sub-Clause 8.2 [Time of Completion], the Contractor shall subject to Sub-Clause 2.5 [Employer’s Claims] pay delay damages to the Employer for this default.  These delay damages shall be the sum stated in the Appendix to Tender, which shall be paid for every day which shall elapse between the relevant Time for Completion and the date stated in the Taking-Over Certificate.  However, the total amount due under this Sub-Clause shall not exceed the maximum amount of delay damages (if any) stated in the Appendix to Tender.

These delay damages shall be the only damages due from the Contractor for such default, other than in event of termination under Sub-Clause 15.2 [Termination by Employer] before completion of the Works.  These damages shall not relieve the Contractor from his obligation to complete the Works, or from any other duties, obligations, or responsibilities which he may have under the Contract.

8.8		
Suspension of Work 	The Engineer may at any time instruct the Contractor to suspend the progress of part or all of the Works.  During such suspension, the Contractor shall protect, store and secure such part or the Works against any deterioration, loss, or damage.

The Engineer may also notify the cause for the suspension.  If and to the extent that the cause is notified and is the responsibility of the Contractor, the following Sub-Clause 8.9, 8.10, and 8.11 shall not apply.

8.9		
Consequences of		If the Contractor suffers delay and/ or incurs Costs from  
Suspension 			complying with the Engineer’s instructions under Sub-Clause 8.8 
[Suspension of Work] and /or from resuming the work, the Contractor shall give notice to the Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:
	
(a)	an extension of time for any such delay, if completion is or will be, under Sub-Clause 8.4 [Extension of Time for Completion], and 
 
(b)	payment of any such cost, which shall be included in the Contract Price.

After receiving this notice, the Engineer shall proceed per this Sub-Clause 3.5 [Determinations] to agree or determine these matters.

The Contractor shall not be entitled to an extension of time for, or to payment of the Cost incurred in, making good the consequences of the Contractor’s failure to protect, store or secure per Sub-Clause 8.8 [Suspension of Work].

8.10		
Payment for Plant and	The   Contractor shall be entitled to payment of the value (as  
Materials in Event of 	at the date of suspension) of Plant and/or Materials that have not 
Suspension 			been delivered to Site, if:
	 	 		(a)	the work on Plant or delivery of Plant and/or Materials has 
been suspended for more than 28 days, and 
(b)	the Contractor has marked the Plant and /or Materials as the Employer’s properly per the Engineer’s instructions.

8.11		
Prolonged Suspension 	If the suspension under Sub-Clause 8.8 [Suspension of Work] has continued for more than 84 days, the Contractor may request the Engineer’s permission to proceed.  If the Engineer does not give permission within 28 days after being requested to do so, the Contractor may, by giving notice to the Engineer, treat the suspension as an omission under Clause 13 [Variations and Adjustments] of the affected part of the Works.  If the suspension affects the whole of the Works, the Contractor may give notice of termination under Sub-Clause 16.2 [Termination by Contractor].
	
8.12		
Resumption of Work 	After the permission or instruction to proceed is given, the Contractor and the Engineer shall jointly examine the Works and the Plant and Materials affected by the suspension.  The Contractor shall make good any deterioration or defect in or loss of the Works or Plant or Materials, which has occurred during the suspension.



9.	Tests on Completion 

9.1		
Contractor’s Obligations 	The Contractor shall carry out the Tests on Completion per Clause and Sub-Clause 7.4 [Testing], after providing the documents per subparagraph (d) of Sub-Clause 4.1 [Contractor’s General Obligations}

The Contractor shall give to the Engineer not less than 21 days' notice of the date after which the Contractor will be ready to carry out each of the Tests on Completion.  Unless otherwise agreed, Tests on Completion shall be carried out within 14 days after this date, on such day or days as the Engineer shall instruct.

In considering the results of the Tests on Completion, the Engineer shall make allowances for the effect of any use of the Works by the Employer on the performance or other characteristics of the Works.  As soon as the Works, or a Section, have passed any Tests on Completion, the Contractor shall submit a certified report of the results of these Tests to the Engineer.
 
9.2		
Delayed Tests 	If the Tests on Completion are being unduly delayed by the Employer, Sub-Clause 7.4 [Testing] (fifth paragraph) and /or Sub-Clause 10.3 [Interference with Tests on Completion] shall be applicable.

If the Test on Completion is being unduly delayed by the Contractor, the Engineer may by notice require the Contractor to carry out the Tests within 21 days after receiving the notice.  The Contractor shall carry out the Tests on such day or days within that period as the Contractor may fix and of which he shall give notice to the Engineer.

If the Contractor fails to carry out the Tests on Completion within 21 days, the Employer’s Personnel may proceed with the Tests at the risk cost of the Contractor.  The Tests on Completion shall then be deemed to have been carried out in the presence of the Contractor and the results of the Tests shall be accepted as accurate.
 
9.3		
Retesting 	If the Works, or a Section, fail to pass the Tests on Completion, Sub-Clause 7.5 [Rejection] shall apply, and the Engineer or the Contractor may require the failed Tests, and Tests on Completion on any related work, to be repeated under the same terms and conditions.
	
9.4		
Failure to Pass Tests on 	If  the  Works,  or   a  Section,  fail  to  pass  the  Tests  on 
Completion 			completion repeated under Sub-Clause 9.3 [Retesting], the 
Engineer shall be entitled to:
				
(a)	order further repetition of Tests on Completion under Sub-Clause 7.5 

(b)	if the failure deprives the Employer of substantially the whole benefit of the Works or Section, reject the Works or Section (as the case may be), in which event the Employer shall have the same remedies as are provided in subparagraph (c) of Sub-Clause 11.4 [Failure to Remedy Defects}; or 

(c)	issue a Taking-Over Certificate, if the Employer so 
requests.
In the event of subparagraph (c), the Contractor shall proceed per all other obligations under the Contract, and the Contract Price shall be reduced by such amount as shall be appropriate to cover the reduced value to the Employer as a result of this failure.  Unless the relevant reduction for this failure is stated (or its method of calculation is defined) in the Contract, the Employer may reduction to be (i) agreed by both Parties (in satisfaction of this failure only) and paid before this Taking-Over Certificate is issued, or (ii) determined and paid under |Sub-Clause 2.5 [Employer’s Claims] and Sub-Clause 3.5 [Determinations].


10.	Employer’s Taking Over

10.1		
Taking Over of the 		Except as stated in Sub-Clause 9.4 [Failure to Pass Tests on 
Works and Sections 	Completion], the Works the Works shall be taken over by the Employer when (i) the Works have been completed per the Contract, including the matters described in Sub-Clause 8.2 [Time for Completion] and except as allowed in subparagraph (a) below, and (ii) a Taking- Over Certificate for the Works has been issued, or is deemed to have been issued per this Sub-Clause.
	
The Contractor may apply by notice to the Engineer for a Taking-over Certificate not earlier than 14 days before the Works will, in the Contractor’s opinion, be complete and ready for taking over.  If the Works are divided into Sections, the Contractor may similarly apply for Taking-Over Certificate for each Section.

The Engineer shall, within 28 days after receiving the Contractor’s application:

(a)	issue the Taking-Over Certificate to the Contractor, stating the date on which the Works or Section were completed per the Contract, except for any minor outstanding work and defects which will not substantially affect the use of the Works or Section for their intended purpose (either until or whilst this work is completed and these defects are remedied); or   

(b)	reject the application, giving reasons and specifying the work required to be done by the Contractor to enable the Taking-Over Certificate to be issued. The Contractor shall then complete this work before issuing further notice under this Sub-Clause.
 
If the Engineer fails either to issue the Taking-Over Certificate or to reject the Contractor’s application within 28 days, and if the Works or Section (as the case may be) are substantially per the Contract, the Taking-Over Certificate shall be deemed to have been issued on the last day of that period.


10.2		
Taking Over 			The Engineer may, at the sole discretion of the Employer, issue an of Parts of the Works 	Taking-Over Certificate for any part of the Permanent Works.			
The Employer shall not use any part of the Works (other than as a temporary measure which is either specified in the Contract or agreed by both Parties) unless and until the Engineer has issued A Taking–Over Certificate for this part.  However, if the Employer does use any part of the Works before the Taking-Over Certificate is issued:

 (a)	the part which is used shall be deemed to have been taken over from the date on which it is used,

(b)	the Contractor shall cease to be liable for the care of such part as from this date when responsibility shall pass to the Employer, and 

(c)	if requested by the Contractor, the Engineer shall issue a Taking-Over Certificate for this part.

After the Engineer has issued a Taking-Over Certificate for a part of the Works, the Contractor shall be given the earlier opportunity to take such steps as may be necessary to carry out any outstanding Tests on Completion.   The Contractor shall carry out these Tests on Completion as soon as practicable before the expiry date of the relevant Defects Notification Period  

If the Contractor incurs Cost as a result of the Employer taking over and/or using a part of the Works, other than such use as is specified in the Contract or agreed by the Contractor, the Contractor shall (i) give notice to the Engineer and (ii) be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to payment of any such Cost plus a reasonable profit, which shall be included in the Contract Price.  After receiving this notice, the Engineer shall proceed per Sub-Clause 3.5 [Determinations] to agree or determine this Cost and profit.

If a Taking-Over Certificate has been issued for a part of the Works (other than a Section), the delay damages thereafter for completion of the remainder of the Works shall be reduced.  Similarly, the delay damages for the remainder of the Section (if any) in which this part is included shall also be reduced.  For any period of delay after the date stated in this Taking-Over Certificate, the proportional reduction in these delay damages shall be calculated as the proportion which the value of the part so certified bears to the value of the Works or Section (as the case may be) as a whole.  The Engineer shall proceed per Sub-Clause 3.5 [Determinations] to agree or determine these proportions.  The provisions of this paragraph shall only apply to the daily rate of delay damages under Sub-Clause 8.7 [Delay Damaged], and shall not affect the maximum amount of these damages.

10.3		
Interference with 	 	If the Contractor is prevented, for more than 14 days, from 
Tests on Completion 	carrying out the Tests on Completion by a cause for which the 
The employer is responsible, the Employer shall be deemed to have taken over the Works or Section (as the case may be) on the date when the Tests on Completion would otherwise have been completed.
	
The Engineer shall then issue a Taking-Over Certificate accordingly, and the Contractor shall carry out the Tests on Completion as soon as practicable, before the expiry date of the Defects Notification Period.  The Engineer shall require the Test on Completion to be carried out by giving 14 days’ notice and per the relevant provisions of the Contract.

If the Contractor suffers delay and /or incurs Costs as a result of this delay in carrying out the Tests on Completion, the Contractor shall give notice to the Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:

(a)	an extension of time for any such delay, if completion is we will be delayed, under Sub-Clause 8.4 [Extension of Time for Completion], and 

 (b)	payment of any such Cost plus a reasonable profit, which shall be included in the Contract Price.

After receiving this notice, the Engineer shall proceed per Sub-Clause 3.5 [Determinations] to agree or determine these matters.

10.4		
Surface Requiring		Except as otherwise stated in a Taking-Over Certificate, a 
Reinstatement 		certificate for a Section or part of the Works shall not be deemed to 
certify completion of any ground or other surfaces requiring reinstatement.
	


11.	Defects Liability
 	
11.1		
Completion of			So that the Works are Contractor’s Documents, and  
Outstanding Work and 		each Section shall be in the condition required by the 
Remedying Defects 			Contract (fair wear and tear excepted) by the expiry 
date of the relevant Defects Notification Period or as soon as practicable thereafter, the Contractor shall:

(a)	complete any work which is outstanding on the date stated in a Taking-Over Certificate, within such reasonable time as is instructed by the Engineer, and 

(b)	execute all work required to remedy defects or damage, as may be notified by (or on behalf of) the Employer on or before the expiry date of the Defects Notification Period for the Works or Section (as the case may be).

If a defect appears or damage occurs, the Contractor shall be notified accordingly, by (or on behalf of) the Employer.

11.2		
Cost of Remedying 		All work referred to in subparagraph (b) of Sub-Clause  
Defects 			11.1 [Completion of Outstanding Work and Remedying Defects] 
shall be executed at the risk and cost of the Contractor, if and to the extent that the work is attributable to:
	
(a)	any design for which the Contractor is responsible,

(b)	Plant, Materials, or workmanship not being per the Contract, or 

(c)	Failure by the Contractor to comply with any other obligation.

If and to the extent that such work is attributable to any other cause, the Contractor shall be notified promptly by (or on behalf of) the Employer, and Sub-Clause 13.3 [Variation Procedure] shall apply.


11.3		
Extension of Defects 		The Employer shall be entitled subject to Sub-Clause 2.5 
Notification Period 		[Employer Claims] to an extension of the Defects 
Notification Period for the Works or a Section if and to the extent that the Works, Section, or a major item of Plant (as the case may be, and after taking over) cannot be used for the purposes for which they are intended because of a defect or damage.  However, a Defects Notification Period shall not be extended by more than two years.
	
If delivery and/or erection of Plant and /or Materials was suspended under Sub-Clause 8.8 [Suspension of Work] or Sub-Clause 16.1 [Contractor’s Entitlement to Suspend Work], the Contractor’s obligations under this Clause shall not apply to any defects or damage occurring more than two years after the Defects Notification Period for the Plant and /or Materials would otherwise have expired.

11.4		
Failure to Remedy 		If the Contractor fails to remedy any defect or damage within a 
Defects 			reasonable time, a date may be fixed by (or on behalf of) the 
Employer, on or by which the defect or damage is to be remedied.  The Contractor shall be given reasonable notice of this date.
	
If the Contractor fails to remedy the defect or damage by this notified date and this remedial work was to be executed at the cost of the Contractor under Sub-Clause 11.2 [Cost of Remedying Defects], the Employer may (at his option):

(a)	carry out the work himself or by others, in a reasonable manner, and at the Contractor’s cost,  but the Contractor shall have no responsibility for this work: and the Contractor shall subject to Sub-Clause 2.5 [Employer’s Claims] pay to the Employer the costs reasonably incurred by the Employer in remedying the defect or damage,

(b)	require the Engineer to agree or determine a reasonable reduction in the Contract Price per Sub-Clause 3.5 [Determinations]; or 

(c)	if the defect or damage deprives the Employer of substantially the whole benefit of the Works or any major part of the Works, terminate the Contract as a whole, or in respect of such major part which cannot be put to the intended use.  Without prejudice to any other rights, under the Contract or otherwise, the Employer shall then be entitled to recover all sums paid for the Works or such part (as the case may be), plus financing costs and the cost of dismantling the same, clearing the Site and returning Plant and Materials to the Contractor.

11.5		
Removal of Defective 	If the defect or damage cannot be remedied expeditiously on the  
Work 				Site and the Employer gives consent, the Contractor may remove 
from the Site for repair such items of Plant as are defective or damaged.  This consent may require the Contractor to increase the amount of the Performance Security by the full replacement cost of these items or to provide other appropriate security.

11.6	
Further Tests 	If the work of remedying any defect or damage may affect the performance of the Works, the Engineer may require the repetition of any of the tests described in the Contract.  The requirement shall be made by notice within 28 days after the defect or damage is remedied.

These tests shall be carried out per the terms applicable to the previous tests, except that they shall be carried out at the risk and cost of the Party liable, under Sub-Clause 11.2 [Cost of Remedying Defects], for the cost of the remedial work.

11.7
Right of Access 	Until the Performance Certificate has been issued, the Contractor shall have such right of access to the Works as is reasonably required to comply with this Clause, except as may be inconsistent with the Employer’s reasonable security restrictions.

11.8		
Contractor to Search 	The Contractor shall, if required by the Engineer, search for the cause of any defect under the direction of the Engineer.  Unless the defect is to be remedied at the cost of the Contractor under Sub-Clause 11.2 [Cost of Remedying Defects], the Cost of the search plus reasonable profit shall be agreed upon or determined by the Engineer per Sub-Clause 3.5 [Determinations] and shall be included in the Contract Price.


11.9		
Performance Certificate	Performance of the Contractor’s obligations shall not be considered to have been completed until the Engineer has issued the Performance Certificate to the Contractor, stating the date on which the Contractor completed his obligations under the Contract.

The Engineer shall issue the Performance Certificate within 28 days after the latest of the expiry dates of the Defects Notification Periods, or as soon thereafter as the Contractor has supplied all the Contractor’s Documents and completed and tested all the Works, including remedying any defects.  A copy of the Performance Certificate shall be issued to the Employer.

Only the Performance Certificate shall be deemed to constitute acceptance of the Works.

11.10		
Unfulfilled Obligations 	After the Performance Certificate has been issued, each Party shall remain liable for the fulfillment of any obligation which remains unperformed at that time.  To determine the nature and extent of unperformed obligations, the Contract shall be deemed to remain in force.

11.11		
Clearance of Site 	Upon receiving the Performance Certificate, the Contractor shall remove any remaining Contractor’s Equipment, surplus material, wreckage, rubbish, and Temporary Works from the Site.

If all these items have not been removed within 28 days after the Employer receives a copy of the Performance Certificate, the Employer may sell or otherwise dispose of any remaining items.  

The Employer shall be entitled to be paid the costs incurred in connection with, or attributable to, such sale or disposal and restoring of the Site.

Any balance of the money from the sale shall be paid to the Contractor.  If this money is less than the Employer’s costs, the Contractor shall pay the outstanding balance to the Employer.









12.	Measurement and Evaluation 
12.1		
Works to be Measured 	The Works shall be measured, and valued for payment, per this Clause.

Whenever the Engineer requires any part of the Works to be measured, reasonable notice shall be given to the Contractor’s Representative, who shall:

(a)	promptly either attend or send another qualified representative to assist the Engineer in making the measurement, and 

				(b)	supply any particulars requested by the Engineer.

If the Contractor fails to attend or send a representative, the measurement made by (or on behalf of) the Engineer shall be accepted as accurate.

Except as otherwise stated in the Contract, wherever any Permanent Works are to be measured from records, these shall be prepared by the Engineer.  The Contractor shall, as and when requested, attend to examine and agree to the records with the Engineer, and shall sign the same when agreed.  If the Contractor does not attend, the records shall be accepted as accurate.

If the Contractor examines and disagrees with the records, and/or does not sign them as agreed, then the Contractor shall give notice to the Engineer of the respects in which the records are asserted to be inaccurate.  After receiving this notice, the Engineer shall review the records and either confirm or vary them.  If the Contractor does not so give notice to the Engineer within 14 days after being requested to examine the records, they shall be accepted as accurate.

12.2		
Method of Measurement 	Except as otherwise stated in the Contract and notwithstanding local practice:

(a)	measurement shall be made of the net actual quantity of each item of the Permanent Works, and 

(b)	the method of measurement shall be per the Bill of Quantities or other applicable Schedules.

12.3		
Evaluation 	Except as otherwise stated in the Contract, the Engineer shall proceed per Sub-Clause 3.5 [Determinations] to agree or determine the Contract Price by evaluating each item of work, applying the measurement agreed or determined per the above Sub-Clauses 12.1 and 12.2 and the appropriate rate or price for the item.

For each item of work, the appropriate rate or price for the item shall be the rate or price specified for such item in the Contract or, if there is no such item, specified for similar work.  However, a new rate or price shall be appropriate for an item of work, if:
	
(i)	the final quantity of the work done differs from the quantity in the Bill of Quantities for the particular item by more than 25 percent, provided the change exceeds 1 percent of the Initial Contract Price, the Project Manager shall adjust the rate to allow for the change. The Project Manager shall not adjust rates from changes in quantities if thereby the Initial Contract Price is exceeded by more than 15 percent, except with the prior approval of the Employer.
(ii) If requested by the Project Manager, the Contractor shall provide the Project Manager with a detailed cost breakdown of any rate in the Bill of Quantities.



12.4		
Omissions	Whenever the omission of any work forms part (or all) of a Variation, the value of which has not been agreed, if: 

(a)	the Contractor will incur (or has incurred) cost which, if the work had not been omitted, would have been deemed to be covered by a sum forming part of the Accepted Contract Amount,

(b)	the omissions of the work will result (or have resulted) in this sum not forming part of the Contract Price,

(c)	this cost is not deemed to be included in the evaluation of any substituted work.

Then the Contractor shall give notice to the Engineer accordingly, with supporting particulars.  Upon receiving this notice, the Engineer shall proceed per Sub-Clause 3.5 [Determinations] to agree or determine this cost, which shall be included in the Contract Price.



13.	Variations and Adjustments
 
13.1		
Right to Vary	Variations may be initiated by the Engineer at any time before issuing the Taking-Over Certificate for the Works, either by instruction or by a request for the Contractor to submit a proposal.

The Contractor shall execute and be bound by each Variation unless the Contractor promptly gives notice to the Engineer stating (with supporting particulars) that the Contractor cannot readily obtain the Goods required for the Variation.  Upon receiving this notice, the Engineer shall cancel, confirm or vary the instruction.

Each Valuation may include:

(a)	changes to be quantities of any item of work included in the Contract (however, such changes do not necessarily constitute a Variation),

(b)	changes to the quality and other characteristics of any item 
of work,

(c)	changes to the levels, positions, and/or dimensions of any part of the Works,

(d) omission of any work unless it is to be carried out by others,

(e) any additional work, Plant, Materials, or services necessary for the Permanent Works, including any associated Tests on Completion, boreholes, and other testing and exploratory work, or 

(f) changes to the sequence or timing of the execution of the Works.

The Contractor shall not make any alteration and/or modification of the Permanent Works, unless and until the Engineer instructs or approves a Variation.

13.2		
Value Engineering	The Contractor may, at any time, submit to the Engineer a written proposal which (in the Contractor’s opinion) will if adopted, (i) accelerate completion, (ii) reduce the cost to the Employer of executing, maintaining, or operating the Works (iii) improve the efficiency or value to the Employer of the completed Works, or (iv) otherwise be of benefit to the Employer.

The proposal shall be prepared at the cost of the Contractor and shall include the items listed in Sub-Clause 13.3 [Variation Procedure].

If a proposal, which is approved by the Employer, includes a change in the design of part of the Permanent Works, then unless otherwise agreed by both Parties.

(a)	the Contractor shall design this part,
(b)	sub-paragraph (a) to (d) of Sub-Clause 4.1 [Contractor’s General Obligations] shall apply, and 

(c)	if this change results in a reduction in the contract value of this part, the Engineer shall proceed per Sub-Clause 3.5 [Determinations] to agree or determine a fee, which shall be included in the Contract Price.  This fee shall be half (50%) of the difference between the following amounts:

(i)	such reduction in contract value, resulting from the change, excluding adjustments under Sub-Clause 13.7 [Adjustments for Changes in Legislation] and Sub-Clause 13.8 [Adjustments for Changes in Cost], and 

(ii)	the reduction (if any) in the value to the Employer of the varied works, taking account of any reductions in quality, anticipated life, or operational efficiencies.

				However, if the amount (i) is less than the amount (ii), there shall be a fee.

13.3		
Variation Procedure	If the Engineer requests a proposal, before instructing a Variation, the Contractor shall respond in writing as soon as practicable, either by giving reasons why he cannot comply (if this is the case) or by submitting:
 
(a)	a description of the proposed work to be performed and a programme for its execution,

(b)	the Contractor’s proposal for any necessary modifications to the programme according to Sub-Clause 8.3 [Programme] and to the Time for Completion, and 

(c)	the Contractor’s proposal for evaluation of the Variation.

The Engineer shall, as soon as practicable after receiving such proposal (under Sub-Clause 13.2 [Value Engineering] or otherwise), respond with approval, disapproval, or comments. The Contractor shall not delay any work whilst awaiting a response.

Each instruction to execute a Variation, with any requirements for the recording of Costs, shall be issued by the Engineer to the Contractor, who shall acknowledge receipt.

Each Variation shall be evaluated per Clause 12 [Measurement and Evaluation] unless the Engineer instructs or approves otherwise per this Clause.

13.4		
Payment in Applicable	If the Contract provides for payment of the Contract Price in more 
Currencies 			than one currency then whenever an adjustment is agreed, 
approved, or determined as stated above, the amount payable in each of the applicable currencies shall be specified.  For this purpose, reference shall be made to the actual or expected currency proportions of the Cost of the varied work and proportions of various currencies specified for payment of the Contract Price.
	
13.5		
Provisional Sums	Each Provisional Sum shall only be used, in whole or in part, per the Engineer’s instructions, and the Contract Price shall be adjusted accordingly.  The total sum paid to the Contractor shall include only such amounts, for the work, supplies, or services to which the Provisional Sum relates, as the Engineer shall have instructed.  For each Provisional Sum, the Engineer may instruct.

(a)	work to be executed (including Plant, Materials, or services to be supplied) by the Contractor and valued under Sub-Clause 13.3 [Variation Procedure]; and /or 

(b)	Plant, Materials or services to be purchased by the Contractor, from a nominated Subcontractor (as defined in Clause 5 [Nominated Subcontractors]) or otherwise; and for which there shall be included in the Contract Price:

(i)	the actual amounts paid (or due to be paid) by the Contractor, and 
			
(ii)	a sum for overhead charges and profit, calculated as a percentage of these actual amounts by applying the relevant percentage rate (if any) stated in the appropriate Schedule.  If there is no such rate, the percentage rate stated in the Appendix to Tender shall be applied.

The Contractor shall, when required by the Engineer, produce quotations, invoices, vouchers, and accounts or receipts in substantiation.

13.6		
Daywork	For work of a minor or incidental nature, the Employer may instruct that a Variation shall be executed on a daywork basis.  The work shall then be valued per the Daywork Schedule included in the Contract, and the following procedure shall apply.  If a Daywork Schedule is not included in the Contract, this Sub-Clause does not apply.

Before ordering Goods for the work, the Contractor shall submit quotations to the Engineer.  When applying for payment, the Contractor shall submit invoices, vouchers, and accounts or receipts for any Goods.  
				
Except for any items for which the Daywork Schedule specifies that payment is not due, the Contractor shall deliver each day to the Engineer accurate statements in duplicate which shall include the following details of the resources used in executing the previous day’s work:

(a)	the names, occupations, and time of Contractor’s Personnel,

(b)	the identification, type, and time of the Contractor’s Equipment and Temporary Works, and 

(c)	the quantities and types of Plant and Materials used.

One copy of each statement will, if correct, or when agreed, be signed by the Engineer and returned to the Contractor.  The Contractor shall then submit priced statements of these resources to the Engineer, before their inclusion in the next Statement under Sub-Clause 14.3 [Application for Interim Payment Certificate].

13.7		
Adjustments for 		The Contract Price shall be adjusted to take into account of any 
Changes in Legislation 	increase or decrease in Cost resulting from a change in the Laws of the Country (including the introduction of new Laws and the repeal or modification of existing Laws) or in the judicial or official governmental interpretation of such Laws, made after the Base Date, which affect the Contractor in the performance of obligations under the Contract.
	
13.8		
Adjustments for 		In this Sub-Clause, “table of adjustment data” means the 
Changes in Cost 		completed table of adjustment data included in the Appendix to 
Tender.  If there is no such table of adjustment data, the Sub-Clause shall not apply.
	
If this Sub-Clause applies, the amounts payable to the Contractor shall be adjusted for rises or falls in the cost of labour, Goods, and other inputs to the Works, by the addition or deduction of the amounts determined by the formulae prescribed in this Sub-Clause.  To the extent that full compensation for any rise or fall in Costs is not covered by the provisions of this or other Clauses, the Accepted Contract Amount shall be deemed to have included amounts to cover the contingency of other rises and falls in costs.

The adjustment to being applied to the amount otherwise payable to the Contractor, as valued per the appropriate Schedule and certified in Payment Certificates, shall be determined from formulae for each of the currencies in which the Contract Price is payable.  No adjustment is to be applied to work valued based on Cost or current prices.  The formulae shall be of the following general type:

 Pn =  a  +  b Ln  +  c  En  +  d  Mn  + ………
	     				 		        Lo          Eo          Mo
where:

“Pn” is the adjustment multiplier to be applied to the estimated contract value in the relevant currency of the work carried out in period “n”, this period being a month unless otherwise stated in the Appendix to Tender,

“a” is a fixed coefficient, stated in the relevant table of adjustment data, representing the non-adjustable portion in contractual payments,

 “b”, “c”, “d”, ….are coefficients representing the estimated proportion of each cost element related to the execution of the Works, as stated in the relevant table of adjustment data; such tabulated cost elements may be indicative of resources such as labour, equipment, and materials,

“Ln”, “En”, “Mn”, … are the base cost indices or reference prices, for period “n”, expressed in the relevant currency of payment, each of which applies to the relevant tabulated cost element on the date 49 days before the last day of the period (to which the particular Payment Certificate relates), and 

“Lo”, “Eo”, “Mo”, … are the base cost indices or reference prices, expressed in the relevant currency of payment, each of which applies to the relevant tabulated cost element on the Base Date.

The cost indices or reference prices stated in the table of adjustment data shall be used.  If their source is in doubt, it shall be determined by the Engineer.  For this purpose, reference shall be made to the values of the indices at stated dates (quoted in the fourth and fifth columns respectively of the table) for clarification of the source; although these dates (and thus these values) may not correspond to the base cost indices.

In cases where the “currency of index” (stated in the table) is not the relevant currency of payment, each index shall be converted into the relevant currency of payment at the selling rate, established by the Central Bank of Nigeria, of this relevant currency on the above date for which the index is required to be applicable.

Until each current cost index is available, the Engineer shall determine a provisional index for the issue of Interim Payment Certificates.  When a current cost index is available, the adjustment shall be recalculated accordingly.

If the Contractor fails to complete the Works within the Time for Completion, adjustment of prices thereafter shall be made using either (i) each index or price applicable on the date 49 days before the expiry of the Time for Completion of the Works, or (ii) the current index or price: whichever is more favourable to the Employer.

The weightings (coefficients) for each of the factors of cost stated in the table(s) of adjustment data shall only be adjusted if they have been rendered unreasonable, unbalanced, or inapplicable, as a result of Variations.



14.	Contract Price and Payment 

14.1		
The Contract Price		Unless otherwise stated in the Particular Conditions:

(a)	the Contract Price shall be agreed to or determined under Sub-Clause 12.3 [Evaluation] and be subject to adjustments per the Contract,

(b)	the Contractor shall pay all taxes, duties, and fees required to be paid by him under the Contract, and the Contract Price shall not be adjusted for any of these costs except as stated in Sub-Clause 13.7 [Adjustments for Changes in Legislation],

(c) 	any quantizes which may be set out in the Bill of Quantities or other Schedule are estimated quantities and are not to be taken as the actual and correct quantities:

(i)	of the Works which the Contractor is required to execute, or 

(ii)	for the purposes of Clause 12 [Measurement and Evaluation], and  

(d)	the Contractor shall submit to the Engineer, within 28 days after the Commencement Date, a proposed breakdown of each lump sum price in the Schedules.  The Engineer may take account of the breakdown when preparing Payment Certificates, but shall not be bound by it.

14.2		
Advance Payment 	The Employer shall make an advance payment, as an interest-free loan for mobilization, when the Contractor submits a guarantee per this Sub-Clause.  The total advance payment, the number and timing of installments (if more than one), and the applicable currencies and proportions shall be as stated in the Appendix to Tender.

Unless and until the Employer receives this guarantee, or if the total advance payment is not stated in the Appendix to Tender, the Sub-Clause shall not apply.

The Engineer shall issue an Interim Payment Certificate for the first installment after receiving a Statement (under Sub-Clause 14.3 [Application for Interim Payment Certificate] and after the Employer receives (i) the Performance Security per Sub-Clause 4.2 [Performance Security] and (ii) a guarantee in amounts and currencies equal to the advance payment.  This guarantee shall be issued by an entity and from a country (or other jurisdiction) approved by the Employer and shall be in the form annexed to the Particular Conditions or in another form approved by the Employer.
	
The Contractor shall ensure that the guarantee is valid and enforceable until the advance payment has been repaid, but its amount may be progressively reduced by the amount repaid by the Contractor as indicated in the Payment Certificates.  If the terms of the guarantee specify its expiry date, and the advance payment has not been repaid by the date 28 days before the expiry date, the Contractor shall extend the validity of the guarantee until the advance payment has been repaid.

The advance payment shall be repaid through percentage deductions in Payment Certificates.  Unless other percentages are stated in the
Appendix to Tender.

(a)	deductions shall commence in the Payment Certificate in which the total of all certified interim payments (excluding the advance payment and deductions and repayments of retention) exceeds ten percent (10%) of the Accepted Contract Amount less Provisional Sums, and 

(b)	deductions shall be made at the amortization rate of one quarter (25%) of the amount of each Payment Certificate (excluding the advance payment and deductions and repayment s of retention) in the currencies and proportions of the advance payment until the time as the advance payment has been repaid.

If the advance payment has not been repaid before the issue of the Taking-Over Certificate for the Works or before termination under Clause 15 [Termination by Employer], Clause 16 [Suspension and Termination by Contractor], or Clause 19 [Force Majeure] (as the case may be), the whole of the balance then outstanding shall immediately become due and payable by the Contractor to the Employer.


14.3		
Application for Interim	 The Contractor shall submit a Statement in six copies to the 
Payment Certificates 	Engineer after the end of each month, in a form approved by the Engineer, showing in detail the amounts to when the Contract considers himself to be entitled, together with supporting documents which shall include the report on the progress during this month per Sub-Clause 4.21 [Progress Report].
	
The Statement shall include the following items, as applicable, which shall be expressed in the various currencies in which the Contract Price is payable, in the sequence listed:

(a)	the estimated contract value of the Works executed and the Contractor’s Documents produced up to the end of the month (including Variations but excluding items described in subparagraphs (b) to (g) below);

(b)	any amounts to be added and deducted for changes in legislation and changes in cost, per Sub-Clause 13.7 [Adjustments for Changes in Legislation] and Sub-Clause 13.8 [Adjustments for Changes in Cost];

(c)	any amount to be deducted for retention, calculated by applying the percentage of retention stated in the Appendix to Tender to the total of the above amounts, until the amount so retained by the Employer reaches the limit of Retention Money (if any) stated in the Appendix to Tender;

(d)	any amounts to be added and deducted for the advance payment and repayments per Sub-Clause 14.2 [Advance Payment];

(e)	any amounts to be added and deducted for Plant and Materials per Sub-Clause 14.5 [Plant and Materials intended for the Works];
	
(f)	any other additions or deductions which may have become due under the Contract or otherwise, including those under Clause 20 [Claims, Disputes and Arbitration]; and 

(g)	the deduction of amounts certified in all previous Payment Certificates.

14.4		
Schedule of Payments  	If the Contract includes a schedule of payments specifying the installments in which the Contract Price will be paid, then unless otherwise stated in this schedule:

(a)	the installments quoted in this schedule of payment shall be the estimated contract values for sub-paragraph (a) of Sub-Clause 14.3 [Application for Interim Payment Certificates],

(b)	Sub-Clause 14.5 [Plant and Materials intended for the Works] shall not apply; and 

 (c)	if these installments are not defined by reference to the actual progress achieved in executing the Works, and if actual progress is found to be less than that on which this schedule of payments was based, then the Engineer may proceed per Sub-Clause 3.5 [Determinations] to agree or determine revised installments, which shall take account of the extent to which progress is less than that on which the installments were previously based.

If the  Contract does not include a  schedule of payments,  the contractor shall submit non-binding estimates of the payments which he expects to become due during each quarterly period.  The first estimate shall be submitted within 42 days after the Commencement Date.  Revised estimates shall be submitted at quarterly intervals until the Taking-Over Certificate has been issued for the Works.

14.5		
Plant and Materials 	If this Sub-Clause applies, Interim Payment Certificates shall 
intend for the Works 	include, under sub-paragraph (e) of Sub-Clause 14.3, (i) an amount for Plant and Materials which have been sent to the Site for incorporation in the Permanent Works, and (ii) a reduction when the contract value of such Plant and Materials is included as part of the Permanent Works under sub-paragraph (a) of Sub-Clause 14.3 [Application for Interim Payment Certificates].
	 	
If the lists referred to in sub-paragraphs (b) (i) or (c) (i) below are not included in the Appendix to Tender, this Sub-Clause shall not apply.

The Engineer shall determine and certify each addition if the following conditions are satisfied:

(a)	the Contractor has:

(i)	 kept satisfactory records (including the orders, receipts, Costs, and use of Plant and Materials) which are available for inspection, 	and 

(ii)	submitted a statement of the Cost of acquiring and delivering the Plant and Materials to the Site, supported by satisfactory evidence.
and either:

(b)	then relevant Plant and Materials:

(i)	are those listed in the Appendix to Tender for payment when shipped, 

(ii)	have been shipped to the Country, en route to the Site, per the Contract; and 

(iii)	are described in a clean shipped bill of lading or other evidence of shipment, which has been submitted to the Engineer together with evidence of payment of freight and insurance, any other documents reasonably required, and a bank guarantee in a form and issued by an entity approved by the Employer in amounts and currencies equal to the amount due under this Sub-Clause: this guarantee may be in a similar form to the form referred to in Sub-Clause 14.2 [Advance Payment] and shall be valid until the Plant and Materials are properly stored on Site and protected against loss, damage or deterioration;
or
(c)	the relevant Plant and Materials 

(i)	are those listed in the Appendix to Tender for payment when delivered to the Site, and 
 
(ii)	have been delivered to and are properly stored on the Site, are protected against loss, damage, or deterioration, and appear to be per the Contract.

The additional amount to be certified shall be the equivalent of eighty percent of the Engineer’s determination of the cost of the Plant and Materials (including delivery to the Site), taking account of the documents mentioned in this Sub-Clause and of the contract value of the Plant and Materials.

The currencies for this additional amount shall be the same as those in which payment will become due when the contract value of included under subparagraph (a) of Sub-Clause 14.3 [Application for Interim Payment Certificates]. At that time, the Payment Certificates shall include the applicable reduction which shall be equivalent to, and in the same currencies and proportions as, this additional amount for the relevant Pant and Materials.

14.6		
Issue of Interim Payment 	No amount will be certified or paid until the Employer has 
Certificates 			received and approved the Performance Security.  Thereafter, the
engineer shall, within 28 days after receiving a Statement and supporting documents, issue to the Employer an Interim Payment Certificate which shall state the amount which the Engineer fairly determines to be due, with supporting particulars.
  	
However, before issuing the Taking-Over Certificate for the Works, the Engineer shall not be bound to issue an Interim Payment Certificate in an amount which would (after retention and other deductions) be less than the minimum amount of Interim Payment Certificates (if any) stated in the Appendix to Tender.  In this event, the Engineer shall give notice to the contractor accordingly.

An Interim Payment Certificate shall not be withheld for any other reason, although:

(a)	if anything supplied or work done by the Contractor is not per the Contract, the cost of rectification or replacement may be withheld unit rectification or replacement has been completed, and /or 

(b)	if the Contractor was or is failing to perform any work or obligation per the Contract, and had been so notified by the Engineer, the value of this work or obligation may be withheld until the work or obligation has been performed.

The Employer may in any Payment Certificates make any correction or modification that should properly be made to any previous Payment Certificate.  A Payment Certificate shall not be deemed to indicate the Engineer’s acceptance, approval, consent, or satisfaction. 

14.7		
Payment 			The Employer shall pay to the Contractor:

(a)	the first installment of the advance payment within 42 days after issuing the

Letter of Acceptance or within 21 days after receiving the documents per Sub-Clause 4.2 [Performance Security] and Sub-Clause 14.2 [Advance Payment], whichever is later;

(b)	the amount certified in each Interim Payment Certificate within 56 days after the Engineer receives the Statement and supporting documents; and 

(c)	the amount certified in the Final Payment Certificate within 56 days after the Employer receives this Payment Certificate.

Payment of the amount due in each currency shall be made into the bank account, nominated by the Contractor, in the payment country (for this currency) specified in the Contract.

14.8		
Delayed Payment	If the Contractor does not receive payment per Sub-Clause 14.7 [Payment], the Contractor shall be entitled to receive financing charges compounded monthly on the amount unpaid during the period of delay.  This period shall be deemed to commence on the date for payment specified in Sub-Clause 14.7 [Payment], irrespective (in the case of its sub-paragraph (b) of the date on which any Interim Payment Certificate is issued.

Unless otherwise stated in the Particular Conditions, these financing charges shall be calculated at the annual rate of three percentage points above the discount rate of the Central Bank of Nigeria.

The Contractor shall be entitled to this payment without formal notice or certification, and without prejudice to any other right or remedy.

14.9
		
Payment of
 Retention Money
	
When the Taking-Over Certificate has been issued for the Works, the first half of the Retention Money shall be certified by the Engineer for payment to the Contractor.  If a Taking-Over Certificate is issued for a Section or part of the Works, a proportion of the Retention Money shall be certified and paid.  This proportion shall be two-fifths (40%) of the proportion calculated by dividing the estimated contract value of the Section or part, by the estimated final Contract Price.
Promptly after the latest of the expiry dates of the Defects Notification Periods, the outstanding balance of the Retention Money shall be certified by the Engineer for payment to the Contractor.  If a Taking-Over Certificate was issued for a Section, a proportion of the second half of the Retention Money shall be certified and paid promptly after the expiry date of the Defects Notification Period for the Section.  This proportion shall be two-fifths (40% of the proportion calculated by dividing the estimated contract value of the Section by the estimated final Contract Price.
However, if any work remains to be executed under Clause 11 [Defects Liability], the Engineer shall be entitled to withhold certification of the estimated cost of this work until it has been executed.
When calculating these remains to be executed under Clause 11 [Defects Liability], under Sub-Clause 13.7 [Adjustments for Changes in Legislation] and Sub-Clause 13.8 [Adjustments for Changes in Cost].



14.10		
Statement at Completion	Within 84 days after receiving the Taking-Over Certificate for the Works, the Contractor shall submit to the Engineer six copies of a Statement at completion with supporting documents, per Sub-Clause 14.3 [Application for Interim Payment Certificates], showing:
 
(a)	the value of all work done per the Contract up to the date stated in the Taking-Over Certificate for the Works,
				
(b)	any further sums which the Contractor considers to be due, and 

(d) an estimate of any other amounts which the Contractor considers will become due to him under the Contract, Estimated amounts shall be shown separately in this Statement at completion.

The Engineer shall then certify per Sub-Clause 14.6 [Issue of Interim Payment Certificates].
 
14.11		
Application for Final	Within 56 days after receiving the Performance Certificate, the 
Payment Certificate  	Contractor shall submit, to the Engineer, six copies of a draft final 
statement with supporting documents showing in detail in a form approved by the Engineer.
	
(a)	the value of all work done per the Contract, and 
(b)	any further sums which the Contractor considers to be due to him under the Contract or otherwise.

If the Engineer disagrees with or cannot verify any part of the draft final statement, the Contractor shall submit such further information as the Engineer may reasonably require and shall make such changes in the draft as may be agreed between them.  The Contractor shall then prepare and submit to the Engineer the final statement as agreed.  This agreed statement is referred to in these Conditions as the “Final Statement”.

However if following discussions between the Engineer and the Contractor and any changes to the draft final statement which are agreed upon, it becomes evident that a dispute exists, the Engineer shall deliver to the Employer (with a copy to the Contractor) and Interim Payment Certificate for the agreed parts of the draft final statement.  Thereafter, if the dispute is finally resolved under Sub-Clause 20.4 [Obtaining Dispute Adjudication Board’s Decision] or Sub-Clause 20.5 [Amicable Settlement], the Contractor shall then prepare and submit to the Employer (with a copy to the Employer)  a Final Statement.

14.12		
Discharge	When submitting the Final Statement, the Contractor shall submit a written discharge which confirms that the total of the Final Statement represents the full and final settlement of all money due to the Contractor under or in connection with the Contract.  This discharge may state that it becomes effective when the Contractor has received the Performance Security and the outstanding balance of this total, in which event the discharge shall be effective on such date.


14.13		
Issue of Final Payment	Within 28 days after receiving the Final Statement and  
Certificate 			written discharge in accordance with Sub-Clause 14.11 
[Application for Final Payment Certificate] and Sub-Clause 14.12 [Discharge], the Engineer shall issue, to the Employer, the Final Payment Certificate which shall state:
	
(a)	the amount which is finally due, and

(b)	after giving credit to the Employer for all amounts previously paid by the  Employer and for all sums to which the Employer is entitled, the balance (if any) due from the Employer to the Contractor or from the Contractor to the Employer, as the case may be. 

If the Contractor has not applied for a Final Payment Certificate per Sub-Clause 14.11 [Application for Final Payment Certificate] and Sub-Clause 14.12 [Discharge], the Engineer shall request the Contractor to do so.  If the Contractor fails to apply within 28 days, the Engineer shall issue the Final Payment Certificate for such amount as he fairly determines to be due.

14.14		
Cessation of 			The Employer shall not be liable to the Contractor for any matter 
Employer’s Liability 	or thing under or in connection with the Contract or execution of 
the Works, except to the extent that the Contractor shall have included an amount expressly for it:
	
(a)	in the Final Statement and also 

(b)	(except for matters or things arising after the issue of the Taking-Over Certificate for the Works) in the Statement at completion described in Sub-Clause 14.10 [Statement at Completion].

However, this Sub-Clause shall not limit the Employer’s liability under his indemnification obligations, or the Employer’s liability in any case of fraud, deliberate default, or reckless misconduct by the Employer.

14.15		
Currencies of 		The Contract Price shall be paid in the currency or currencies name 
Payment 			in the Appendix to Tender.  Unless otherwise stated in the 
Particular Conditions, if more than one currency is so named, payments shall be made as follows:
	
(a)	if the Accepted Contract Amount was expressed in Local Currency only:

(i) the proportions or amounts of the Local and Foreign Currencies, and the fixed rates of exchange to be used for calculating the payments, shall be as stated in the Appendix to Tender, except as otherwise agreed by both Parties.

(ii)	payments and deductions under Sub-Clause 13.5 [Provisional Sums] and Sub-Clause 13.7 [Adjustments for Changes in Legislation] shall be made in the applicable currencies and proportion; and 

(ii) other payments and deductions under sub-paragraphs (a) to (b) of Sub-Clause 14.3 [Application for Interim Payment Certificates] shall be made in the currencies and proportions specified in subparagraph (a)(i) above;

(b)	Payment of the damages specified in the Appendix to Tender Shall be made in the currencies and proportions specified in the Appendix to Tender;

(c)	Other payments to the Employer by the Contractor shall be made in the currency in which the sum was expended by the Employer, or in such currency as may be agreed by both Parties;

(d)	If any amount payable by the Contractor to the Employer in a particular currency exceeds the sum payable by the Employer to the Contractor in that currency, the Employer may recover the balance of this amount from the sums otherwise payable to the Contractor in other currencies; and 

(e)	If no rates of exchange are stated in the Appendix to Tender, they shall be those prevailing on the Base Date and determined by the Central Bank of Nigeria.



15.	Termination by Employer

15.1		
Notice to Contract 	If the Contractor fails to carry out any obligation under the Contract, the Engineer may by notice require the Contractor to make good the failure and to remedy it within a specified reasonable time.

15.2		
Termination by Employer 	The Employer shall be entitled to terminate the Contract if the 
Contractor:

(a)	fails to comply with Sub-Clause 4.2 [Performance Security] or with a notice under Sub-Clause 15.1 [Notice to Correct],

(b)	Abandons the Works or otherwise plainly demonstrates the intention not to continue the performance of his obligations under the Contract.

(c)	Without reasonable excuse fails:

(i)	to proceed with the Works per clause 8 [Commencement, Delays, and Suspension], or 

(ii)	to comply with a notice issued under Sub-|Clause 7.5 [Rejection] or Sub-Clause 7.6 [Remedial Work], within 28 days after receiving it,

(d)	subcontracts the whole of the Works or assigns the Contract without the required agreement,

(e) becomes bankrupt or insolvent, goes into liquidation, has a receiving or administration order made against him, compounds with his creditors, or carriers on business under a receiver, trustee, or manager for the benefit of his creditors, or if any act is done or event occurs which (under applicable Laws) has a similar effect to any of these acts or events, or 

(f) gives or offers to give (directly or indirectly) to any person any bribe, gift, gratuity, commission, or another thing of value, as an inducement or reward:


(i) for doing or forbearing to do any action with the Contract, or 

(ii) for showing or forbearing to show favour or disfavor to any person concerning the Contract,

or if any of the Contractor’s Personnel, agents or Subcontractors gives or offers to give (directly or indirectly) to any person any such inducement or reward as is described in this subparagraph (f).  However, lawful inducements and rewards to Contractor’s Personnel shall not entitle termination.
 
In any of these events or circumstances, the Employer may, upon giving 14 days’ notice to the Contractor, terminate the Contract and expel the Contractor from the terminate the Contract immediately.

The Employer’s election to terminate the Contract shall not prejudice any other rights of the Employer, under the Contract or otherwise.

The Contractor shall then leave the Site and deliver any required Goods, all Contractors’ Documents, and other design documents made by or for him, to the Engineer.  However, the Contractor shall use his best efforts to comply immediately with any reasonable instructions included in the notice (i) for the assignment of any subcontract, and (ii) for the protection of life or property or the safety of the Works.

After terminating, the Employer may complete the Works and /or arrange for any other entities may then use any Goods, Contractor’s, and other design documents made by or on behalf of the Contractor.

The Employer shall then give notice that the Contractor’s Equipment and Temporary Works will be released to the Contractor at or near the Site.  The Contractor shall promptly arrange their removal, at the risk and cost of the Contractor.  However, if by this time the Contractor has failed to make a payment due to the Employer, these items may be solid by the Employer to recover this payment.  Any balance of the proceeds shall then be paid to the Contractor.

15.3		
Valuation at Date of  	As soon as practicable after a notice of termination under  
Termination 			Sub-Clause 15.2 [Termination by Employer] has taken effect, the 
Engineer shall proceed per Sub-Clause 3.5 
[Determination] to agree or determine the value of the works,
                           
Goods and Contractor’s Documents, and any other sums due to the 
Contractor for work executed per the Contract.

15.4		
Payment after 		After a notice of termination under Sub-Clause 15.2 [Termination 
Termination 			by Employer may:
		 		
(a)	proceed per Sub-Clause 2.5 [Employer’s Claims],

(b)	withhold further payments to the Contractor until the costs of execution, completion, and remedying of any defects, damages for delay in completion (if any), and all other costs incurred by the Employer, have been established, and/or
 (c)	recover from the Contractor any losses and damages incurred by the Employer and any extra costs of completing the Works, after allowing for any sum due to the Contractor under Sub-Clause 15.3 [Valuation at Date of Termination].  After recovering any such losses, damages, and extra costs, the Employer shall pay any balance to the Contractor.

 15.5		
Employer’s Entitlement 		The Employer shall be entitled to terminate the Contract, at 
to Termination 			any time for the Employer’s convenience, by giving notice 
of such termination to the Contractor.  The termination shall take effect 28 days after the later of the dates on which the Contractor receives this notice or the Employer returns the Performance Security.
	The Employer shall not terminate the Contract under this Sub-Clause to execute the works himself or to arrange for the Works to be executed by another contractor.

After this termination, the Contractor shall proceed per Sub-Clause 156.3 [Cessation of Work and Removal of Contractor’s Equipment] and shall be paid per Sub-Clause 19.6 [Optional Termination, Payment and Release].
 


16.	Suspension and Termination by Contractor 		

16.1		
Contractor’s Entitlement	If the Engineer fails to certify per Sub-Clause 14.6 
to Suspend Works 		[Issue of Interim Payment Certificates] or the Employer fails to 
comply with Sub-Clause 2.4 [Employer’s Financial Arrangements] or Sub-Clause 14.7 [Payment], the Contractor may, after giving not less than 21 days’ notice to the Employer, suspend work (or reduce the rate of work) unless and until the Contractor has received the Payment Certificate, reasonable evidence or payment, as the case may be and as described in the notice.
	
The Contractor’s action shall not prejudice his entitlements to financing charges under Sub-Clause 14.8 [Delayed Payment] and termination under Sub-clause 16.2 [Termination by Contractor].

If the Contractor subsequently receives such Payment Certificate, evidence, or payment (as described in the relevant Sub-Clause and the above notice) before giving a notice of termination, the Contractor shall resume normal working as soon as is reasonably practicable.

If the Contractor suffers delay and /or incurs Costs as a result of suspending work (or reducing the rate of work) per this Sub-Clause, the Contractor shall give notice to the Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:

(a)	an extension of time for any such delay, if completion is or will be delayed under Sub-Clause 8.4 [Extension of Time for Completion], and 
(b)	payment of any such Cost plus a reasonable profit, which shall be included in the Contract Price.
After receiving this notice, the Engineer shall proceed per Sub-Claque 3.5 [Determinations] to agree or determine these matters.

16.2		
Termination by 			The Contractor shall be entitled to terminate the Contract 
Contractor 				if:
				
 (a)	the Contractor does not receive reasonable evidence within 42 days after giving notice under Sub-Clause 16.1 [Contractor’s Entitlement to Suspend Work] in respect of a failure to comply with Sub-Clause 2.4 [Employer’s Financial Arrangements],

(b)	the Engineer fails, within 56 days after receiving a Statement and supporting documents, to issue the relevant Payment Certificate,

(c)	the Contractor does not receive the amount due under the Interim Payment Certificate within 42 days after the expiry of the time 

	stated in Sub-Clause 14.7 [Payment] within which payment is to be made (except for deductions per Sub-Clause 2.5 [Employer’s Claims],

(d)	the Employer substantially fails to perform his obligations under the Contract,

(e)	the Employer fails to comply with Sub-Clause 1.6 [Contract Agreement] or Sub-Clause 1.7 [Assignment].

(f)	the prolonged suspension affects the whole of the Works as described in Sub-Clause 8.11 [Prolonged Suspension], or 

(g)	the Employer becomes bankrupt or insolvent, goes into liquidation, has a receiving or administration order made against him, compounds with his creditors, or carriers on business under a receiver, trustee, or manager for the benefit of his creditors, or if any act is done or event occurs which (under applicable Laws) has a similar effect to any of these acts or events.

In any of these events or circumstances, the Contractor may, upon giving 14 days’ notice to the Employer, terminate the Contract. However, in the case of subparagraph (f) or (g), the Contractor may terminate the Contract immediately.

The Contractor’s election to terminate the Contract shall not prejudice any other rights of the Contractor, under the Contract or otherwise.

16.3		
Cessation Work and 			After a notice of termination under Sub-Clause 15.5 Contractor’s	Equipment		[Employer’s Removal of Entitlement to Termination], Sub-
Clause 16.2 [Termination by Contractor] or Sub-Clause 
19.6 [Optional Termination, Payment, and Release] has taken effect, and the Contractor shall promptly.
	
(a)	cease all further work, except for such work as may have been instructed by the Engineer for the protection of life or property or the safety of the Works,
	
 (b)	hand over the Contractor’s Documents, Plant, Materials, and other work, for which the Contractor has received payment, and 

(c)	remove all other Goods from the Site, except as necessary for safety, and leave the Site.

16.4		
Payment on Termination  	After a notice of termination under Sub-Clause 16.2 [Termination by Contractor] has taken effect, the Employer shall promptly:

(a)	return the Performance Security to the Contractor,

(b)	pay the Contractor per Sub-Clause 19.6 [Optional Termination, Payment and Release], and

(c)	pay to the Contractor established direct loss or damage sustained by the Contractor as a result of this termination other than loss of Profit.


17.	Risk and Responsibility 

17.1		
Indemnities 	The Contractor shall indemnify and hold harmless the Employer, the Employer’s Personnel, and their respective agents, against and from all claims, damages, losses, and expenses (including legal fees and expenses) in respect of:

(a)	bodily injury, sickness, disease, or death, of any person whatsoever arising out of or in the course of or because of the Contractor’s design (if any), the execution and completion of the Works, and the remedying of any defects, unless attributable to any negligence, willful act or breach of the Contract by the Employer, the Employer’s Personnel, or any of their respective agents, and

(b)	damage to or loss of any property, real or personal (other than the Works), to the extent that such damage or loss:
				
(i)	arises out of or in the course of or because of the Contractor’s design (if any), the execution and completion of the Works, and the remedying of any defects, and 

(ii)	is attributable to any negligence, willful act, or breach of the Contract by the Contractor, the Contractor’s Personnel, their respective agents, or anyone directly or indirectly employed by any of them.
The Employer shall indemnify and hold harmless the Contractor, the Contractor’s Personnel, and their respective agents, against and from all claims, damages, losses, and expenses (including legal fees and expenses) in respect of (1) bodily injury, sickness, disease or death, which is attributable to any negligence, willful act or breach of the Contract by the Employer, the 

Employer’s Personnel, or any of their respective agents, and (2) the matters for which liability may be excluded from insurance cover, as described in subparagraphs (d)(i), (ii), and (iii) of Sub-Clause 18.3 [Insurance Against Injury to Persons and Damage to Property].
 
17.2		
Contractor’s Care 			The Contractor shall take full responsibility for the care 
of the Works 				the Works and Goods from the Commencement Date until 
the until the Taking Over Certificate is issued (or is deemed to be issued under Sub-Clause 10.1 [Taking-Over of Works and Sections]) for the Works, when responsibility for the care of the Works shall pass to the Employer.  If a Taking-Over Certificate is issued (or is so deemed to be issued) for any Section or part of the Works, responsibility for the care of the Section or part shall pass to the Employer.
	
	After responsibility has accordingly passed to the Employer, the Contractor shall take responsibility for the care of any work which is outstanding on the date stated in a Taking-Over Certificate, until this outstanding work has been completed.

If any loss or damage happens to the Works, Goods, or Contractor’s Documents during the period when the Contractor is responsible for their care, from any cause not listed in Sub- Clause 17.3 [Employer’s Risks], The Contractor shall rectify the loss or damage at the Contractor’s risk and cost, so that the Works, Goods and Contractor’s Documents conform with the Contract.

The Contractor shall be liable for any loss or damage caused by any actions performed by the Contractor after a Taking-Over Certificate has been issued.  The Contractor shall also be liable for any loss or damage which occurs after a Taking-Over Certificate has been issued and which arose from a previous event for which the Contractor was liable.

17.3		
Employer’s Risks			The risks referred to in Sub-Clause 17.4 below are:

(a) war, hostilities (whether war be declared or not), invasion, an act of foreign enemies,

(b) Rebellion, terrorism, revolution, insurrection, military or usurped power, or civil war, within the Country,

(c) Riot, commotion, or disorder within the Country by persons other than the Contractor’s Personnel and other employees of the Contractor and Subcontractors,

(d) Munitions of war, explosive materials, ionizing radiation, or contamination by radio-activity, within the Country, except as may be attributable to the Contractor’s use of such munitions, explosives, radiation, or radio-activity,

(e) Pressure waves caused by aircraft or other aerial devices traveling at sonic or supersonic speeds,

(f) Use or occupation by the Employer of any part of the Permanent Works, except as may be specified in the Contract,

(g) Design of any part of the Works by the Employer’s Personnel or by others for whom the Employer is responsible, and 

(h) Any operation of the forces of nature which is Unforeseeable or against which an experienced contractor could not reasonably have been excepted to have taken adequate preventative precautions.

17.4		
Consequences of 			If and to the extent that any of the risks listed in Sub-Clause 
Employer’s Risk  			17.3 above results in loss or damage to the Works, Goods 
or Contractor’s Documents, the Contractor shall promptly give notice to the Engineer and shall rectify this loss or damage to the extent required by the Engineer.
						
If the Contractor suffers delay and /or incurs Cost from rectifying this loss or damage the Contractor shall give further notice to the Engineer and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:

(a) an extension of time for any such delay, if completion is or will be delayed under Sub-Clause 8.4 [Extension of Time for Completion], and 

(b) payment of any such direct Cost, which shall be included in the Contract Price.  In the case of sub-paragraphs (f) and (g) of Sub-Clause 17.3 [Employer’s Risks], reasonable profit on the Cost shall also be included.

After receiving this further notice, the Engineer shall proceed per Sub-Clause 3.5 [Determinations] to agree or determine these matters.

17.5		
Intellectual and Industrial		In this Sub-Clause, “infringement” means infringement 
Property Rights 			(or alleged infringement) of any patent, registered design, 
copyright, trade mark, trade name, trade secret, or other intellectual or industrial property right relating to the Works; and “claim” means a claim (or proceedings pursuing a claim) alleging an infringement.
	
	Whenever a Party does not give notice to the other Party of any claim within 28 days of receiving the claim, the first Party shall be deemed to have waived any right to indemnity under this Sub-Clause.

The Employer shall indemnify and hold the Contractor harmless against and from any claim alleging an infringement which is or was:

(a)	an unavoidable result of the Contractor’s compliance with the Contract, or

(b)	a result of any Works being used by the Employer:

(i)	for a purpose other than indicated by, or reasonably to be inferred from, the Contract, or 
	
	(ii)	in conjunction with anything not supplied  
by the Contractor, unless such use was disclosed to the Contractor before the Base Date or is stated in the Contract.

	The Contractor shall indemnify and hold the Employer harmless against and from any other claim which arises out of or concerning (i) the manufacture, use, sale, or import of any Goods, or (ii) any design for which the Contractor is responsible.

	If a Party is entitled to be indemnified under this Sub-Clause, the indemnifying Party may (at its cost) conduct negotiations for the settlement of the claim, and any litigation or arbitration which may arise from it.  The other Party shall, at the request and cost of the indemnifying Party, assist in contesting the claim.  This other Party (and its Personnel) shall not make any admission that might be prejudicial to the indemnifying Party unless the indemnifying Party failed to take over the conduct of any negotiations, litigation, or arbitration upon being requested to do so by such other Party.

17.6		
Limitation of Liability	Neither Party shall be liable to the other Party for loss of use of any Works, loss of profit, loss of any contract, or for any indirect or consequential loss or damage which may be suffered by the other Party in connection with the Contract, other than under Sub-Clause 16.4 [Payment on Termination] and Sub-Clause 17.1 [Indemnities].

The total liability of the Contractor to the Employer, under or in connection with the Contract other than under Sub-Clause 4.19 [Electricity, Water and Gas], Sub-Clause 4.20 [Employer’s Equipment and Free-Issue Material], Sub-Clause 17.1 [Indemnities] and Sub-Clause 17.5 [Intellectual and Industrial Property Rights], shall not exceed the sum stated in the Particular Conditions of (if a sum is not so stated) the Accepted Contract Amount.

This Sub-Clause shall not limit liability in any case of fraud, deliberate default, or reckless misconduct by the defaulting Party.


18.	Insurance
18.1		
General Requirements		In this Clause, “insuring Party” means, for each type of 
for Insurances 			insurance, the Party responsible for effecting and 
maintaining the insurance specified in the relevant Sub-Clause.
	
	Whenever the Contractor is the insuring Party, each insurance shall be effected with insures and in terms approved by the Employer.  These terms shall be consistent with any terms agreed upon by both Parties before the date of the Letter of Acceptance.  This agreement of terms shall take precedence over the provisions of this Clause.

Whenever the Employer is the insuring Party, each insurance shall be effected with insures and in terms consistent with the details annexed to the Particular Conditions.

If a policy is required to indemnify the joint insured, the cover shall apply separately to each insured as though a separate policy had been issued for each of the joint insured.  If a policy indemnifies additional joint insured, namely in addition to the insured specified in this Clause, (i) the Contractor shall act under the policy on behalf of these additional joint insured except that the Employer shall act for Employer’s Personnel, (ii) additional joint insured shall not be entitled to receive payments directly from the insurer or to have any other direct dealings with eth insurer, and  (iii) the insuring Party shall require all additional joint insured to comply with the conditions stipulated in the policy.

Each policy insuring against loss or damage shall provide for payments to be made in the currencies required to rectify the loss or damage.  Payments received from insurers shall be used for the rectification of the loss or damage.

The relevant insuring Party shall, within the respective periods stated in the Appendix to Tender (calculated from the Commencement Date), submit to the other Party:

(a) evidence that the insurance described in this Clause has been affected, and 

(b) copies of the policies for the insurances described in Sub-Clause 18.2 [insurance for Works and Contractor’s Equipment] and Sub-Clause 18.3 [Insurance against injury to Persons and Damage to Property].

When each premium is paid, insuring Party shall submit evidence of payment to the other Party.  Whenever evidence or policies are submitted, the insuring Party shall also give notice to the Engineer.

Each Party shall comply with the conditions stipulated in each of the insurance policies.  The insuring Party shall keep the insurers informed of any relevant changes to the execution of the Works and ensure that insurance is maintained per this Clause.

Neither Party shall make any material alteration to the terms of the insurance without the prior approval of the other Party.  If an insurer makes (or attempts to make) any alteration, the Party first notified by the insurer shall promptly give notice to the other Party.

If the insuring Party fails to effect and keep in force any of the insurances it is required to effect and maintain under the Contract or fails to provide satisfactory evidence and copies of policies per this Sub-Clause, the other Party may (at its option and without prejudice to any other right or remedy) effect insurance for the relevant coverage and pay the premiums due.  The insuring Party shall pay the amount of these premiums to the other Party, and the Contract Price shall be adjusted accordingly.

Nothing in this Clause limits the obligations, liabilities, or responsibilities of the amounts or the Employer, under the other terms of the Contract or otherwise.  Any amounts not insured or not recovered from the insures shall be borne by the Contractor and /or the Employer per these obligations, liabilities, or responsibilities.  However, if the insuring Party fails to effect and keep in force insurance that is available and which it is required to effect and maintain under the Contract, and the other Party neither approves the omission nor effects insurance for the coverage relevant to this default, any amounts of money which should have been recoverable under this insurance shall be paid by the insuring Party.

Payments by one Party to the other Party shall be subject to Sub-Clause 2.5 [Employer’s Claims] or Sub-Clause 20.1 [Contractor’s Claims], as applicable.

18.2		
Insurance for Works and 		The insuring Party shall insure the Works, Plant, Materials 
Contractor’s Equipment 		and Contractor’s Documents for not less than the full 
reinstatement cost including the costs of demolition, removal of debris, and professional fees and profit.  This insurance shall be effective from the date by which the evidence is to be submitted under subparagraph (a) of Sub-Clause 18.1 [General Requirements for Insurances] until the date of issue of the Taking-Over Certificate for the Works.
	
The insuring Party shall maintain this insurance to provide cover until the date of issue of the Performance Certificate, for loss or damage for which the Contractor is liable arising from a cause occurring before the issue of the Taking-Over Certificate, and for loss or damage caused by the Contractor in the course of any other operations (including those under Clause 11 [Defects Liability]).

The insuring Party shall insure the Contractor’s Equipment for not less than the full replacement value, including delivery to the Site.  For each item of Contractor’s Equipment, the insurance shall be effective while it is being transported to the Site and until it is no longer required as Contractor’s Equipment.

Unless otherwise stated in the Particular conditions, insurances under this Sub-Clause:

(a)	shall be effected and maintained by the Contractor as insuring Party,
	
(b)	shall be in the joint names of the Parties, who shall be jointly entitled to receive payments from the insurers, payments being held or allocated between the Parties for the sole purpose of rectifying the loss or damage, 

(c)	shall cover all loss and damage from any cause not listed in Sub-Clause 17.3 [Employer’s Risks],

(d)	shall also cover loss or damage to a part of the Works which is attributable to the use or occupation by the Employer of another part of the Works, and loss or damage from the risks listed in subparagraphs (c ), (g) and (h) of Sub-Clause 17.3 [Employer’s Risks], excluding (in each case) risks which are not insurable at commercially reasonable terms, with deductibles per occurrence of not more than the amount stated in the Appendix to Tender (if an amount is not so stated, this subparagraph (d) shall not apply), and 

(e)	may however exclude loss of, damage to, and reinstatement of:

(i)	a part of the Works which is in a defective condition due to a defect in its design, materials, or workmanship (but cover shall include any other parts which are lost or damaged as a direct result of this defective condition and not as described in subparagraph (ii) below),

(ii)	a part of the Works which is lost or damaged to reinstate any other part of the Works if this other part is in a defective condition due to a defect in its design, materials, or workmanship,

(iii)	a part of the Works which has been taken over by the Employer, except to the extent that the Contractor is liable for the loss or damage, and 

(iv) Goods while they are not in the Country, subject to Sub-Clause 14.5 [Plant and Materials interned for the Works].

If more than one year after the Base Date, the cover described in subparagraph (d) above ceases to be available at commercially reasonable terms, the Contractor shall (as ensuring Party) give notice to the Employer, with supporting particulars.  The Employer shall then (i) be entitled subject to Sub-Clause 2.5 [Employer’s Claims] to payment of an amount equivalent to such commercially reasonable terms as the Contractor should have expected to have paid for such cover, and (ii) be deemed, unless he obtains the cover at commercially reasonable terms, to have approved the omission under Sub-Clause 18.1 [General Requirements for Insurances].

18.3		
Insurance against Injury		The insuring Party shall insure against each Party’s  
to Persons and Damage 		liability for any loss, property damage, death, or bodily  
to Property 				injury which may occur to any physical property (except 
things insured under Sub-Clause 18.2 [Insurance for Works and Contractor’s Equipment) or to any person (except persons insured under Sub-Clause 18.4 [Insurance for Contractor’s Personnel], which may arise out of the Contractor’s performance of the Contract and occurring before the issue of the Performance Certificate.
			 
This insurance shall be for a limit per occurrence of not less than the amount stated in the Appendix to Tender, with no limit on the number of occurrences.  If an amount is not stated in the Appendix to Tender, this Sub-Clause shall not apply.

Unless otherwise stated in the Particular Conditions, the insurances specified in this Sub-Clause.

(a)	shall be effected and maintained by the Contractor as insuring Party,

(c) shall be in the joint names of the Parties,

(c)	shall be extended to cover liability for all loss and damage to the Employer’s property (except things insured under Sub-Clause 18.2) arising out of the Contractor’s performance of the Contract, and 

(d)	may however exclude liability to the extent that it 
arises from:

 (i)	the Employer’s right to have the Permanent Works executed on, over, under, in, or through any land, and to occupy this land for the Permanent Works,

(ii)	damage which is an unavoidable result of the Contractor’s obligations to execute the Works and remedy any defects, and 

(iii)	a cause listed in Sub-Clause 17.3 [Employer’s Risks], except to the extent that cover is available at commercially reasonable terms.

 18.4		
Insurance for 		The Contractor shall effect and maintain insurance against 
Contractor’s Personnel 	liability for claims damages, losses, and expenses (including legal 
fees and expenses) arising from injury, sickness, disease, or death of any person employed by the Contractor or any other of the Contractor’s Personnel.
	
The Employer and the Engineer shall also be indemnified under the policy of insurance, except that this insurance may exclude losses and claims to the extent that they arise from any act or neglect of the Employer or of the Employer’s Personnel.

The insurance shall be maintained in full force and effect during the whole time that this personnel is assisting in the execution of the Works.  For a Subcontractor’s employees, the insurance may be affected by the Subcontractor, but the Contractor shall be responsible for compliance with this Clause.


19.	Force Majeure
19.1		
Definition of Force			In this Clause, “Force Majeure” means an exceptional 
Majeure 				event or circumstance:  
				 			
(a) which is beyond a Party’s control,
(b) which such Party could not reasonably have provided against before entering into the Contract,

(c) which, having arisen, such Party could not reasonably have avoided or overcome, and 

(d) which is not substantially attributable to the other Party.

Force Majeure may include but is not limited to, exceptional events or circumstances of the kind listed below, so long as conditions (a) to (d) above are satisfied:

(i)	war, hostilities (whether war be declared or not), invasion, an act of foreign enemies, 

 (ii)	rebellion, terrorism, revolution, insurrection, military or usurped power, or civil war,

(iii)	riot, commotion, disorder, strike, or lockout by persons other than the Contractor’s Personnel and other employees of the Contract and Subcontractors,

(v) munitions of war, explosive materials, ionizing radiation or contamination by radio-activity, except as may be attributable to the Contractor’s use of such munitions, explosives, radiation or radio-activity, and 

(vi) natural catastrophes such as earthquakes, hurricanes, typhoons, or volcanic activity.

19.2		
Notice of Force Majeure	If a Party is or will be prevented from performing any of its obligations under the Contract by Force Majeure, then it shall give notice to the other Party of the event or circumstances constituting the Force Majeure and shall specify the obligations, the performance of which is or will be prevented.  The notice shall be given within 14 days after the Party became aware or should have become aware, of the relevant event or circumstance constituting Force Majeure.
				
The Party shall, having given notice, be excused performance of such obligations for so long as such Force Majeure prevents it from performing them.

Notwithstanding any other provision of this Clause, Force Majeure shall not apply to the obligations of either Party to make payments to the other Party under the Contract.

19.3		
Duty to Minimize Delay	Each Party shall at all times use all reasonable endeavors to minimize any delay in the performance of the Contract as a result of Force Majeure.

A Party shall give notice to the other Party when it ceases to be affected by the Force Majeure.

19.4		
Consequences of Force		If the Contractor is prevented from performing any of his 
Majeure 				obligation under the Contract by Force Majeure of which 
notice has been given under Sub-Clause 19.2 [Notice of Force Majeure], and suffers delay and /or incurs Cost because of such Force Majeure, the Contractor shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:
	
(a)	an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4 [Extension of Time for Completion], and 

(b)	if the event or circumstance is of the kind described in subparagraphs (i) to (iv) of Sub-Clause 19.1 [Definition of Force Majeure] and, in the case of sub-paragraphs (ii) to (iv), occurs in the Country, payment of any such Cost.

After receiving this notice, the Engineer shall proceed per Sub-Clause 3.5 [Determinations] to agree or determine these matters.

19.5		
Force Majeure Affecting 	If the Subcontractor is entitled under any contract or agreement 
Subcontractor 		relating to the Works to relief from force majeure on terms 
additional to or broader than those specified in this Clause, such additional or broader force majeure events or circumstances shall not excuse the Contractor’s non-performance or entitle him to relief under this Clause.
	
19.6		
Optional Termination 	If the execution of substantially all the Works in progress is 
prevented for a continuous period of 84 days because of Force 
Majeure of which notice has been given under Sub-Clause 19.2 [Notice of Force Majeure], or of multiple periods which total more than 140 days due to the same notified Force Majeure, then either Party may give to the other Party notice of termination of the Contract.  In this event, the termination shall take effect 7 days after the notice is given, and the Contractor shall proceed per Sub-Clause 16.3 [Cessation of Work and Removal of Contractor’s Equipment].
Payment and Release	
					
				Upon such termination, the Engineer shall determine the Value of 
work done and issue a Payment Certificate which shall include:

				
(a) the amounts payable for any work carried out for which a price is stated in the Contract;

(b) the Cost of Plant and Materials ordered for the Works which have been delivered to the Contractor, or of which the Contractor is liable to accept delivery: this Plant  and Materials shall become the property of (and be at the risk of) the Employer when paid for by the Employer, and the Contractor shall place the same at the Employer’s disposal;

(c) any other Cost or liability which in the circumstances was reasonably incurred by the Contractor in the expectation of completing the Works;

(d) the Cost of removal of Temporary Works and Contractor’s Equipment from the Site and the return of these items to the Contractor’s works in his country (or to any other destination at no greater cost); and 

(e) the Cost of repatriation of the Contractors’ staff and labour employed wholly in connection with the Works at the date of termination.

19.7		
Release from				Notwithstanding any other provision of this Clause, if  
Performance				of any event or circumstance outside the control of the 
Under the Law 			Parties (including, but not limited to,
	Force Majeure) arises which makes it impossible or unlawful for either or both Parties to fulfill its or their contractual obligations or which, under the law governing the Contract, entities the Parties to be released from further performance of the Contract, then upon notice by either Party to the other Party of such event or circumstances:

(a) the Parties shall be discharged from further performance, without prejudice to the rights of either Party in respect of any previous breach of the Contract, and 

(b) the sum payable by the Employer to the Contractor shall be the same as would have been payable under Sub-Clause 19.6 [Optional Termination, Payment and Release] if the Contract had been terminated under Sub-Clause 19.6.



20.	Claims, Disputes, and Arbitration

20.1		
Contractor’s Claims	If the Contractor considers himself to be entitled to any extension of the Time for Completion and /or any additional payment, under any Clause of these Conditions or otherwise in connection with the Contract, the Contractor shall give notice to the Engineer, describing the event or circumstance giving rise to the claim.  The notice shall be given as soon as practicable, and not later than 28 days after the Contractor became aware, or should have become aware, of the event or circumstance.

If the Contractor fails to give notice of a claim within such period of 28 days, the Time for Completion shall not be extended, the Contractor shall not be entitled to additional payment, and the Employer shall be discharged from all liability in connection with the claim.  Otherwise, the following g provisions of this Sub-Clause shall apply.

The Contractor shall also submit any other notices which are required by the Contract, and supporting particulars for the claim, all as relevant to such event or circumstance.

The Contractor shall keep such contemporary records as may be necessary to substantiate any claim, either on the Site or at another location acceptable to the Engineer.  Without admitting the Employer’s liability, the Engineer may, after receiving any notice under this Sub-Clause, monitor the record-keeping and/or instruct the Contractor to keep further contemporary records.  The Contractor shall permit the Engineer to inspect all these records, and shall (if instructed) submit copies to the Engineer.

Within 42 days after the Contractor became aware (or should have become aware) of the event or circumstance giving rise to the claim, or within such other period as may be proposed by the Contractor and approved by the Engineer, the Contractor shall send to the Engineer a fully detailed claim which includes full supporting particulars of the basis of the claim and of the extension of time and/or additional payment claimed.  If the event or circumstance giving rise to the claim has a continuing effect:

(a) this fully detailed claim shall be considered interim;

(b) the Contractor shall send further interim claims at monthly intervals, giving the accumulated delay and/or amount claimed, and such further particulars as the Engineer may reasonably require; and 

(c) the Contractor shall send a final claim within 28 days after the end of the effects resulting from the event or circumstance, or within such other period as may be proposed by the Contractor and approved by the Engineer.

Within 42 days after receiving a claim or any further particulars supporting a previous claim, or within such other period as may be proposed by the Engineer and approved by the Contractor, the Engineer shall respond with approval, or with disapproval and detailed comments.  He may also request any necessary further particular, but shall nevertheless give his response on the principles of the claim within such time.

Each Payment Certificate shall include such amounts for any claim as having been reasonably substantiated as due under the relevant provision of the Contract.  Unless and until the particulars supplied are sufficient to substantiate the whole of the claim, the Contractor shall only be entitled to payment for such part of the claim as he has been able to substantiate.

The Engineer shall p[proceed per Sub-Clause 3.5 [Determinations] to agree or determine (i) the extension (if any) of the Time for Completion (before or after its expiry) per Sub-Clause 8.4 [Extension of Time for Completion], and/or (ii) the additional payment (if any) to which the Contractor is entitled under the Contract.

The requirements of this Sub-Clause are in addition to those of any other Sub-Clause which may apply to a claim.  If the Contractor fails to comply with this or another Sub-Clause concerning any claim, any extension of time and/or additional payment shall take account of the extent (if any) to which the failure has prevented or prejudiced proper investigation of the claim, unless the claim is excluded under the second paragraph of this Sub-Clause.

20.2		
Appointment of the 			Disputes shall be adjudicated by a DAB per 
Dispute Adjudication 		Sub-Clause 20.4 [Obtaining Dispute Adjudication Board’s 
Board 					Decision].  The Parties shall jointly appoint a DAB by the 
date stated in the Appendix to Tender.

The DAB shall comprise, as stated in the Appendix to Tender, either one or three suitably qualified persons (“the members”).  If the number is not so stated and the Parties do not agree otherwise, the DAB shall comprise three persons.

If the DAB is to comprise three persons, each Party shall nominate one member for the approval of the other Party.  The Parties shall consult both these members and shall agree upon the third member, who shall be appointed to act as chairman.

However, if a list of potential members is included in the Contract, the members shall be selected from those on the list, other than anyone unable or unwilling to accept an appointment to the DAB.

The agreement between the Parties and either the sole member (“adjudicator”) or each of the three members shall incorporate by reference the General Conditions of Dispute Adjudication Agreement contained in the Appendix to these General Conditions, with such amendments as are agreed between them.

The terms of the remuneration of either the sole member or each of the three members, including the remuneration of any expert whom the DAB consults, shall be mutually agreed upon by the Parties when agreeing on the terms of appointment.  Each Party shall be responsible for paying one-half of this remuneration.

If at any time the Parties so agree, they may jointly refer a matter to the DBA for it to give its opinion.  Neither Party shall consult the DAB on any matter without the agreement of the other Party.

If at any time the Parties so agree, they may appoint a suitably qualified person or persons to replace (or to be available to replace) any one or more members of the DAB.  Unless the Parties agree otherwise, the appointment will come into effect if a member declaims to act or is unable to act as a result of death, disability, resignation, or termination of appointment.

If any of these circumstances occur and no such replacement is available, a replacement shall be appointed in the same manner as the replaced person was required to have been nominated or agreed upon, as described in this Sub-Clause.

The appointment of any member may be terminated by mutual agreement of both Parties, but not by the Employer or the Contractor acting alone.  Unless otherwise agreed by both Parties, the appointment of the DAB (including each member) shall expire when the discharge referred to in Sub-Clause 14.12 [Discharge] shall have become effective.

20.3		
Failure to Agree to Dispute		If any of the following conditions apply, namely:
Adjudication Board 			
(a) the Parties fail to agree upon the appointment of the sole member of the DAB by the date stated in the first paragraph of Sub-Clause 20.2 [Appointment of the Dispute Adjudication Board],

(b) either Party fails to nominate a member (for approval by the other Party) of a DAB of three persons by such date,

(c) the Parties fail to agree upon the appointment of the third member (to act as chairman) of the DAB on such date, or 

(d) the Parties fail to agree upon the appointment of a replacement person within 42 days after the date on which the sole member or one of the three members declines to act or is unable to act as a result of death, disability, resignation, or termination of appointment,

then the appointing entity or officially named in the Appendix to Tender shall, upon the request of either or both of the Parties and after due consultation with both Parties, appoint this member of the DAB.  This appointment shall be final and conclusive.  Each Party shall be reasonable for paying one-half of the remuneration of the appointing entity or official.

20.4		
Obtaining Dispute 			If a dispute (or any kind whatsoever) arises between  
Adjudication Board’s 		the Parties in connection with, or arising out of, the  
Decision 				Contractor, the execution of the Works, including any 
dispute as to any certificate, determination, instruction, opinion, or valuation of the Engineer, either Party may refer the dispute in writing to the DAB for its decision, with copies to the other Party and the Engineer.  Such reference shall state that it is given under this Sub-Clause.
			 
For a DAB of three persons, the DAB shall be deemed to have received such reference on the date when it is received by the chairman of the DAB.

Both Parties shall promptly make available to the DAB all such additional information, further access to the Site, and appropriate facilities, as the DAB may require for deciding on such dispute.  The DAB shall be deemed to be not acting as arbitrator(s).

Within 84 days after receiving such reference, or within such other period as may be proposed by the DAB and approved by the Parties, the DAB shall give its decision, which shall be reasoned and shall state that it is given under this Sub-Clause.  The decision shall be binding on both Parties, who shall promptly give effect to it unless and until it shall be revised in an amicable settlement or an arbitral award as described below.  Unless the Contract has already been abandoned, repudiated, or terminated, the Contractor shall continue to proceed with the Works per the Contract.

If either Party is dissatisfied with the DAB’s decision, then either Party may, within 28 days after receiving the decision, give notice to the other Party of its dissatisfaction. If the DAB fails to give its decision within 84 days (or as otherwise approved) after receiving such reference, then either Party may, within 28 days after this period has expired, give notice to the other Party of its dissatisfaction.

In either event, this notice of dissatisfaction shall state that it is given under this Sub-Clause, and shall set out the matter in dispute and the reason(s) for dissatisfaction.  Except as stated in Sub-Clause 20.7 [Failure to Comply with Dispute Adjudication Board’s Decision] and Sub-Clause 20.8 [Expiry of Dispute Adjudication Board’s Appointment], neither Party shall be entitled to commence arbitration of a dispute unless a notice of dissatisfaction has been given per this Sub-Clause.

If the DAB has given its decision as to a matter in dispute to both Parties, and no notice of dissatisfaction has been given by either Party within 28 days after it received the DAB’s decision, then the decision shall become final and binding upon both Parties.

20.5		
Amicable
Settlement 				Where notice of dissatisfaction has been given under Sub-
Clause 20.4 above, both Parties shall attempt to settle the dispute amicably before the commencement of the arbitration.  However, unless both Parties agree otherwise, arbitration may be commenced on or after the fifty-sixth day after the day on which notice of dissatisfaction was given, even if no attempt at amicable settlement has been made.

	
20.6		
Arbitration	Unless settled amicably, any dispute in respect of which the DAB’s decision (if any) has not become final and binding shall be finally settled by arbitration.  Unless otherwise agreed by both Parties:
			
(a) the dispute shall be finally settled under the Arbitration and Conciliation Act and rules in force in Nigeria.

(b) the dispute shall be settled by three arbitrators appointed per these Rules, and 

(c) the arbitration shall be conducted in the language for communications defined in Sub-Clause 1.4 [Law and Language].

The arbitrator(s) shall have full power to open up, review and revise any certificate determination, instruction, opinion, or valuation of the Engineer, and any decision of the DAB, relevant to the dispute.  Nothing shall disqualify the Engineer from being called as a witness and giving evidence before the arbitrator(s) on any matter whatsoever relevant to the dispute.

Neither Party shall be limited in the proceedings before the arbitrator(s) to the evidence or arguments previously put before the DAB to obtain its decision, or to the reasons for dissatisfaction given in its notice of dissatisfaction.  Any decision of the DAB shall be admissible in evidence in the arbitration.


The arbitration may be commenced before or after the completion of the services. The obligations of the Parties and the Project Engineer shall not be altered because of any arbitration being conducted during the progress of the services.

The terms of the remuneration of each or all the members of
The arbitration shall be mutually agreed upon by the Parties when agreeing on the terms of the appointment. Each Party shall be responsible for paying one-half of this remuneration.

The arbitration may be commenced before or after the completion of the Works.  The obligations of the Parties, the Engineer, and the DAB shall not be altered because of any arbitration being conducted during the progress of the Works.



20.7 Failure to Comply with 			If:
Dispute Adjudication
Board’s Decision	 		(a)	neither Party has given notice of dissatisfaction 
within the period stated in Sub-Clause 20.4 [Obtaining Dispute Adjudication Board’s Decision].

(b)	the DAB’s related decision (if any) has become final and binding, and 

(c)	a Party fails to comply with this decision,

then the other Party may, without prejudice to any other right it may have, refer the failure itself to arbitration under Sub-Clause 20.8. 

                         
[bookmark: _Hlk111638360]                                  
20.8                 
Arbitration with proceedings
a. In the event of any claim or dispute, such claim or dispute shall be notiﬁed in writing by either party to the other with a request to submit it to arbitration and to concur in the appointment of an Arbitrator within thirty days of the notice. The dispute shall be referred to the arbitration and ﬁnal decision of a person to be agreed between the parties. Failing agreement to concur in the appointment of an Arbitrator, the Arbitrator shall be appointed, on the request of any of the parties applying, by the President/Chairman or Vice President/Vice Chairman of;
The African Regional Centre for International Commercial Arbitration, Lagos, Nigeria
b. The place of arbitration shall be a location speciﬁed in the SCC, and the arbitration shall be conducted in the language for communications deﬁned in Sub-Clause1.4 [Law and Language].
c. The arbitration may be on the construction of this Contract or any matter or thing of whatsoever nature arising thereunder or in connection therewith, including any matter or thing left by this Contract to the discretion of the Project Engineer, or the withholding by the  Project Engineer of any certiﬁcate to which the Contractor may claim to be entitled to or the measurement and valuation of any activity under the contract or the obligations or the rights and liabilities of the parties after the termination of Contract.
d. No arbitration proceedings shall be commenced on any claim or dispute where notice of a claim or dispute has not been given by the applying party within ninety days of the occurrence or discovery of the matter or issue giving rise to the dispute.
e. Notwithstanding the issue of notice as stated above, the arbitration of such a claim or dispute shall not commence unless an attempt has in the ﬁrst instance been made by the parties to settle such claim or dispute amicably with or without the assistance of third parties. Proof of such an attempt shall be required.
f. The Arbitrator(s) shall, without prejudice to the generality of his powers, have powers to direct such measurements, computations, tests, or valuations as may in his opinion be desirable to determine the rights of the parties and assess and award any sums which ought to have been the subject of or included in any certiﬁcate.
g. The award of such Arbitrator shall be ﬁnal and binding upon the parties.
h. If a Party fails to comply with a ﬁnal and binding Arbitrator's decision, then the other Party may, without prejudice to any other rights it may have, refer the matter to a competent court for enforcement.	


















Section XV – Contract Release General Provision                               

93












[bookmark: _Toc35262443]Section XVI.	SPECIAL CONDITIONS OF THE CONTRACT




Section XVI – Special Conditions of Contract

200

[bookmark: _Toc202855365][bookmark: _Toc202862599][bookmark: _Toc202862756][bookmark: _Toc381462625][bookmark: _Toc384735664]Section XVI.  Special Conditions of Contract
The following Special Conditions of Contract (SCC) shall supplement and/or amend the General Conditions of Contract (GCC). Whenever there is a conﬂict, the provisions herein shall prevail over those in the GCC.  
	[bookmark: _Toc372887217]A. General

	GCC 1.1.2.2
	The Employer is: [Insert complete name] 

	GCC 1.1.2.11
	The Funding Agency is: [Insert complete name]

	GCC 1.1.2.4
	The Engineer is: [Insert name, address, telephone, fax numbers, and e-mail] [Insert complete name]

	GCC 1.1.3.2
	The Start Date shall be: [Insert date]


	GCC 1.1.3.3

	The Intended Completion Date for the whole of the Works shall be [Insert number of days deemed appropriate here] 

	GCC 1.1.6.7
	The Site is located at [Insert address of Site] and is defined in drawings No.  [Insert numbers]

	GCC 1.1.5.8
	The Works consist of: [insert summary, including relationship to other contracts under the Project]


	GCC 1.1.5.6
	Sectional Completions [Insert details of sections here]

	GCC 1.3 
	The Employer’s address for communications shall be:  [state full address, telephone, fax, and e-mail] 
The Contractor’s address for communications shall be:  [state full address, telephone, fax, and e-mail]                                     

	GCC 1.4
	The governing law is that of the Federal Republic of Nigeria
The ruling language shall be the English Language
This Contract shall be executed in the [insert language for communications only if different from the ruling language] language.     

	GCC 1.5
	The following documents also form an integral part of this Contract:  [Insert detailed list of additional documents forming part of the Contract]

	GCC 1.6 
	 The Parties [Insert “shall” or “shall not”] enter into a contract within 28 days after the Contractor receives the Letter of Acceptance.  [If not, provide details as to the alternative deadline]

	GCC 1.14
	The individuals of firms in a joint venture, consortium, or association [insert “shall be” or “shall not be”] are jointly and severally liable

	GCC 2.1

	The Site Possession Date(s) shall be: [insert location(s) and date(s), as relevant and applicable] 

	GCC 2.2
	Permits, approvals and/or licenses, or public service undertakings to be acquired by the Employer: [Insert full details]

	GCC 2.2
	Permits, approvals and/or licenses, or public service undertakings to be acquired by the Contractor: [Insert full details]

	GCC 18. 2,
18.3, 18.4 
	The minimum insurance amounts and deductibles shall be:
(a) for the Works, Plant, and Materials:  [insert amounts]
(b) for loss or damage to Equipment: [insert amounts] 
(c) for loss or damage to property (except the Works, Plant, Materials, and Equipment) in connection with Contract: [insert amounts]
(d) for personal injury or death: 
i. of the Contractor’s employees: [insert amount]
ii. of other people: [insert amount]

	GCC A6
	Fees and types of reimbursable expenses to be paid to the Adjudicator: [insert hourly fees and reimbursable expenses].

	GCC 20.2
	Appointing Authority for the Adjudicator:  Nigeria Institute of Quantity Surveyors.

	GCC 20.6
	Any one of the following Rules of Arbitration shall apply;

Rules Issued Under the Arbitration and Conciliation Act CAP 18 LFN 2004 

Or

Rules of the African Regional Centre for International Commercial Arbitration, Lagos, Nigeria

Or 
“United Nations Commission on International Trade Law (UNCITRAL) Arbitration Rules:
Any dispute, controversy, or claim arising out of or relating to this Contract, or the breach, termination, or invalidity thereof, shall be settled by arbitration per the UNCITRAL Arbitration Rules as at present in force”
OR
“Rules of Conciliation and Arbitration of the International Chamber of Commerce (ICC):
All disputes arising in connection with the present Contract shall be finally settled under the Rules of Conciliation and Arbitration of the International Chamber of Commerce by one or more arbitrators appointed per said Rules.”
OR
“Rules of the [insert designated institution] of International Arbitration:
Any dispute arising out of or in connection with this Contract, including any question regarding its existence, validity, or termination shall be referred to and finally resolved by arbitration under the [insert name of designated institution] of International Arbitration which rules are deemed to be incorporated by reference to this clause.”
The place of arbitration shall be:  [insert city and country; NB.: for international arbitration, specify neutral location]
The applicable law shall be Nigerian.

[ For major contracts involving foreign parties, It is recommended that the arbitration procedures of an international institution be utilized.  It is recommended to select one body among those listed above (or designate an institution), and then insert the corresponding wording]

The Venue of Arbitration shall be [                                ] Nigeria
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GCC 8.3

	The Contractor shall submit for approval a Programme for the Works within  [Insert number] days from the date of the Letter of Acceptance.

	
	The period between Program updates is [insert number] days.
The amount to be withheld for late submission of an updated Program is: [Insert amount]  

	
	The Contractor shall warn the Project Manager copied to the Employer at the earliest opportunity of specific likely future events or circumstances that may adversely affect the quality of work, increase the Contract Price, or delay the execution of the Works.
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	GCC 4.2
	The Performance Security shall be: [insert amount(s) denominated in the types and proportions of the currencies in which the Contract Price is payable, or in a freely convertible currency acceptable to the Employer] in the form of:

	GCC 8.7
	The liquidated damages for the whole of the Works are [insert percentage] of the final Contract Price, per day.

The maximum amount of liquidated damages for the whole of the Works is [insert percentage] of the final Contract Price.

	GCC 11
	The Defects Liability Period is [Insert number] days.
[The Defects Liability Period is usually limited to 12 months, but could be less in very simple cases]
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	GCC 13.4
	The currency of the Employer’s country is: Nigeria Naira  

	GCC 13.8
	This Contract [Insert “shall” or “shall not”] be subject to price adjustment per GCC Clause 13.   
[Price adjustment is mandatory for contracts for which the time completion exceeds eighteen (18) months]
The coefficients for adjustment of prices are:
(a) For the currency of [Insert currency]  
i. [Insert percentage] percent nonadjustable element (coefficient A). 
ii. [Insert percentage] percent adjustable element (coefficient B).

(b) For [Insert name of international currency]:
i. [Insert percentage] percent nonadjustable element (coefficient A). 
ii. [Insert percentage] percent adjustable element (coefficient B).

The Index I for local currency shall be [Insert index]
The Index I for the specified international currency shall be [Insert index]

[These proxy indices shall be proposed by the Contractor, subject to acceptance by the Employer. The Federal Ministry of Works & Housing and the [Nigerian Institute of ____________________]  are the legitimate and acceptable sources of indices.]

	GCC 14.2
	Total Advance Payments shall be: [insert amount(s) and currency] and shall be paid to the Contractor no later than [insert date(s)]       

	GCC 14.3
	The proportion of payments retained is: [Insert percentage]  
[The retention amount is usually to be kept close to 5 percent and shall in no case exceed 10 percent]  

	[bookmark: _Toc372887221]E. Finishing the Contract

	GCC 4.1d
	The date by which “as built” Drawings are required is: [insert date]   

	GCC 4.1d
	The date by which operating and maintenance manuals are required is:  [insert date]  

	GCC 8.7
	The maximum number of days is:  [insert number; consistent with GCC Clause 8.7 (Liquidated Damages)] 

	GCC 9.4
	The percentage to apply to the value of the work not completed, representing the Employer’s additional cost for completing the Works, shall be: [insert percentage]  

	GCC 10.1
	The Employer shall take over the site and the Works immediately after the Project Manager issues a Certificate of Completion.
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[bookmark: _Toc35774248]Request for Quotation 
Secondary Procurement under a Framework Agreement
(method: mini-competition)

	From:
	[Insert Procurement Entity/Lead Entity/Procurement Agent’s legal name]

	Procurement Entity/Lead Entity/Procurement Agent’s Representative:
	[Insert name of Procurement Entity/Lead Entity/Procurement Agent’s Representative]

	Title/Position:
	[Insert Representatives title or position]

	Address:
	[Insert Procurement Entity/Lead Entity/Procurement Agent’s address]

	Telephone: 
	[Insert Representatives telephone number]

	Email:
	[Insert Representative's email address]



	To:
	[Insert Contractor’s legal name]

	Contractor’s Representative:
	[Insert name of Contractor’s Representative]

	Title/Position:
	[Insert Representatives title or position]

	Address:
	[Insert Contractor’s address]

	Telephone:
	[Insert Representatives telephone number]

	Email:
	[Insert Representative's email address]



	Framework Agreement (FWA):
	[Insert short title of FWA]

	FWA Date:
	[Insert FWA Date]

	FWA Reference No.
	[Insert FWA reference]



	RFQ Ref No.:
	[Insert reference]

	RFQ Date:
	[Insert date of RFQ]

	RFQ issued:
	This RFQ has been transmitted by: “post” or “email” or “hand delivery/construction”



Attachments:
Annex 1: Procurement Entity/Lead Entity/Procurement Agent’s Requirements
Annex 2: Quotation Form
Annex 3: Contract Release for Works [this may be the Contract Release Form or another acceptable template]

Dear [insert name of Contractor’s Representative],
1. Request for Quotation (RFQ)
a. Regarding the above Framework Agreement (FWA), you are invited to submit your most competitive Quotation in this Secondary Procurement process. The Quotation is for the Works described in Annex 1: Procurement Entity/Lead Entity/Procurement Agent’s Requirements, attached to this RFQ.  
2. Price
a. Your Quotation must be submitted in the format contained in Annex 2: Supplier Quotation Form.
b. Your Quotation, cannot be higher than the Base Price for the Works as established in the Framework Agreement: Price Schedules are adjusted for any change in Laws and Regulations per FWA Specific Provisions. [OR use the following text if the Base Price is subject to a price adjustment: Your Quotation cannot be higher than the Base Price for the Works   as established in the Framework Agreement: Price Schedules, adjusted by applying the price adjustment formula and any adjustment for change in Laws and Regulations per FWA Specific Provisions”] 
c. The price that you quote shall be fixed and shall not be subject to any further adjustment.
d. The Quotation shall be in the same currency(ies) specified in the Framework Agreement: Price Schedules. 
e. The Quotation will be valid for a period of [insert number of calendar days]
3. Performance Security [delete if no performance security is required]
a. If your Quotation is successful, you will be required to provide Performance Security per the Contract Release. 
4. Clarifications
a. If you require clarification(s) regarding this RFQ, send your request in writing (email or hard copy or through the e-procurement system if available) to our above-named Representative before [insert date and time]. We shall forward copies of our response to all Suppliers including a description of the inquiry but without identifying its source. 
5. Submission of Quotations
a. Quotations are to be submitted in the form attached in Annex 2 and [insert method e.g. in hard copy with 3 copies, by email, through the e-procurement system].
b. The deadline for submission of Quotations is [insert time, day, month, year]. 
c. The address for the submission of Quotations is:
Attention: [insert full name of the person, if applicable]
Street Address: [insert street address and number]	
Floor/ Room number: [insert floor and room number, if applicable]	
City: [insert name of city or town]	
[bookmark: _Hlk25226921]Nigeria Post Code: [insert Nigeria Postcode, if applicable]	
Country: [insert name of country]
6. Opening of Quotations
a. Quotations will be opened in the presence of Suppliers, or their representatives who choose to attend, at [insert time] on [insert day, month, year same as or immediately after the deadline for the submission of Quotations.]
7. Evaluation of Quotations
a. Quotations will be evaluated according to the criteria and methodology described in the Framework Agreement: Secondary Procurement.
8. Contract
a. Attached, as Annex 3 to this RFQ, is the draft Contract Release that will apply to this Secondary Procurement. If successful, you will be required to sign a Contract Release on the same, or similar terms. [Instructions: complete a draft Contract Release for this procurement and attach it to this RFQ]
On behalf of the Procurement Entity/Lead Entity/Procurement Agent:
	Signature:
	

	Name:
	

	Title/position:
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	[bookmark: _Toc35774249]RFQ ANNEX 1: Requirements
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[bookmark: _Toc35774250]Technical Specifications, Drawings, Inspections, and Tests

The Technical Specifications, Drawings, Inspections, and Tests are described in the Framework Agreement Section V: Schedule of Requirements. 
[Add any additional information consistent with the information provided in the Schedule of Requirements]
 
[bookmark: _Toc35774251]RFQ ANNEX 2: Supplier Quotation Form


	From:
	[Insert Contractor’s legal name]

	Contractor’s Representative:
	[Insert name of Contractor’s Representative]

	Title/Position:
	[Insert Representatives title or position]

	Address:
	[Insert Contractor’s address]

	Email:
	[Insert Contractor’s email address]



	To:
	[Insert Procurement Entity/Lead Entity/Procurement Agent’s legal name]

	Procurement Entity/Lead Entity/Procurement Agent’s Representative:
	[Insert name of Procurement Entity/Lead Entity/Procurement Agent’s Representative]

	Title/Position:
	[Insert Representatives title or position]

	Address:
	[Insert Procurement Entity/Lead Entity/Procurement Agent’s address]



	Framework Agreement (FWA)
	[Insert short title of FWA]

	FWA Reference No.
	[Insert Procurement Entity/Lead Entity/Procurement Agent’s FWA reference]

	Date of Framework Agreement:
	[Insert FWA date]



	RFQ Ref No.:
	[Insert Procurement Entity/Lead Entity/Procurement Agent’s reference]

	Date of Quotation:
	[Insert date of Quotation]




Dear [insert name of Procurement Entity/Lead Entity/Procurement Agent’s Representative]
SUBMISSION OF QUOTATION
1. Conformity and no reservations 
In response to the above-named RFQ we offer to execute the Works as per this Quotation and in conformity with the RFQ, Delivery/construction and Completion Schedules, Technical Specifications, Drawings, Inspections, and Tests. We confirm that we have examined and have no reservations about the RFQ, including the Contract Release.
2. Eligibility and conflict of interest
We declare that we continue to be qualified and meet the eligibility requirements and that we have no conflict of interest. We, along with any of our subcontractors, suppliers, consultants, manufacturers, or service providers for any part of the contract, are not subject to, and not controlled by any entity or individual that is subject to, a temporary suspension or a debarment imposed by BPP.
3. Tender Price
The total price of our Tender, excluding any unconditional discounts offered in item (g) below is [insert the total price of the Tender in words and figures, indicating the various amounts and the respective currencies].
4. Unconditional Discounts 
The unconditional discounts offered are: [Specify in detail each discount offered.]
The exact method of calculations to determine the net price after the application of unconditional discounts is: [Specify in detail the method that shall be used to apply the discounts].
5. Quotation Validity Period 
Our Quotation shall be valid for the period specified in RFQ, and it shall remain binding upon us and may be accepted at any time before it expires.  
6. Performance Security [delete if no performance security is required] 
If we are awarded the Contract Release, we commit to obtaining Performance Security per the RFQ.
7. Commissions, gratuities, fees
We have paid or will pay the following commissions, gratuities, or fees concerning this Quotation or execution of a Contract Release [If none has been paid or is to be paid, indicate “none.”]
	Name of Recipient
	Address
	Reason
	Amount

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


8. Not Bound to Accept 
We understand that you reserve the right to:
a. accept or reject any Quotation and are not bound to accept the lowest evaluated cost Quotation or any other Quotation that you may receive, and 
b. annul the RFQ process at any time before the award of a Call of Contract without incurring any liability to Contractors.
9. Fraud and Corruption 
We hereby certify that we have taken steps to ensure that no person acting for us, or on our behalf, engages in any type of Fraud or Corruption.

On behalf of the Contractor:
	Signature:
	

	Name:
	

	Title/position:
	

	Telephone:
	

	Email:
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[bookmark: _Toc35774252]Sample Letter of Award of Contract Release 
[modify as appropriate]
[use letterhead paper of the Procurement Entity/Lead Entity/Procurement Agent]



[date]

To: [name and address of the Contractor]


Subject: Notification of Award of Contract Release No. . . . . . . . . ..  


In reference to the Framework Agreement [insert reference number and date] 

[For mini-competition, add the following: “and your Quotation [insert reference number and date] has been accepted.”]

please find enclosed herewith the Contract Release. You are requested to sign the Call-off contract within [insert no of days]. 

[Insert the following if Performance Security is required: “You are also requested to furnish a Performance Security within [insert no of days] per the Conditions of Contract Release, using for that purpose one of the Performance Security Forms included in the Framework Agreement Secondary Procurement Forms. “]






Authorized Signature: 	
Name and Title of Signatory: 	
Name of Entity: 	


Attachment: Contract Release 



[bookmark: _Toc35774253]Contract Release for Works

	Framework Agreement (FWA):
	[insert short title of FWA]

	FWA Date:
	[insert FWA date]

	FWA reference number:
	[insert FWA reference number]

	Works:
	[short title for the type of Works]



	 Procurement Entity/Lead Entity/Procurement Agent:
	
	Contractor:

	[name of Procurement Entity/Lead Entity/Procurement Agent]
[address]  
	
	[name of Contractor]
[address] 


	[bookmark: _Toc436904424]WORKS   (GCC 1.1 i)

	Code
	Product name
	Quantity
	Unit price
	Total

	[insert code]
	[description of Works]
	[number]
	[price]
	[amount]

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	Special instructions/comments:

	


Total
	




	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	

	
	



	Contract Documents (GCC 2)

	1) The following documents shall be deemed to form and be read and construed as part of this Agreement. This Agreement shall prevail over all other contract documents.
(a) Letter of Award of Contract Release
(b) Contractor’s Quotation (if applicable) 
(c) Addenda No. ___ (if any)
(d) Special Conditions of Contract Release 
and by referencing the following documents: 
(e) Framework Agreement, 
(f) Section VIII- Framework Agreement General Provisions,
(g) Section IX- Framework Agreement Specific Provisions
(h) Section V: Bill of Quantities [insert relevant items from section V as applicable to the Call-off contract such as technical specifications, any drawings, and inspection and tests]
(i) Section XV: Contract Release General Provisions
(j) [List any other document]



2) In consideration of the payments to be made by the Procurement Entity/Lead Entity/Procurement Agent to the Contractor as specified in this Contract Release, the Contractor hereby covenants with the Procurement Entity/Lead Entity/Procurement Agent to execute the Works and to remedy defects therein in conformity in all respects with the provisions of the Contract.

3) The Procurement Entity/Lead Entity/Procurement Agent hereby covenants to pay the Contractor in consideration of the execution of the Works and the remedying of defects therein, the Contract Price, or such other sum as may become payable under the provisions of the Contract at the times and in the manner prescribed by the Contract.


For and on behalf of the Procurement Entity/Lead Entity/Procurement Agent

Signed:	[insert signature] 	
in the capacity of [insert title or other appropriate designation]
In the presence of [insert identification of official witness]
Date: __________________________

For and on behalf of the Contractor

Signed: [insert signature of authorized representative(s) of the Contractor] 
in the capacity of [insert title or other appropriate designation]
in the presence of [insert identification of official witness]
Date: __________________________

Attachment
1. Special Conditions of Contract Release
2. Contractor’s Quotation (if applicable) 
3. [Any other documents]
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[bookmark: _Toc428352207][bookmark: _Toc438907198][bookmark: _Toc438907298][bookmark: _Toc471555885][bookmark: _Toc73333193][bookmark: _Toc436904426][bookmark: _Toc475548394][bookmark: _Toc35774254]Performance Security 
Date:

To:	[name of Procurement Entity/Lead Entity/Procurement Agent]
	
[address of Procurement Entity/Lead Entity/Procurement Agent]

WHEREAS [name and address of Supplier] (hereinafter called “the Contractor”) has undertaken, in pursuance of Contract No. [reference number of the contract] dated ___________[yy/mm/dd] to supply [description of Works] (hereinafter called “the Contract”).  


AND WHEREAS it has been stipulated by you in the said Contract that the Contractor shall furnish you with a bank guarantee by a reputable bank for the sum specified therein as security for compliance with the Contractor’s performance obligations per the Contract.

AND WHEREAS we have agreed to give the Contractor such a Bank guarantee:

NOW THEREFORE we hereby affirm that we are the Guarantors and responsible to you, on 
behalf of the Contractor, up to a total of [amount of the guarantee in words and figures Nigeria Naira], and we undertake to pay you, upon your first written demand such sum being payable in the types and proportions of currencies in which the contract price is payable, and without cavil or argument, any sum or sums within the limits of [amount of guarantee in Nigeria Naira] as aforesaid, without your needing to prove or to show grounds or reasons for your 
demand for the sum specified therein.

We hereby waive the necessity of demanding the said debt from the Contractor before presenting us with the demand.

We further agree that no change or addition to or other modification of the terms of the Contract 
or of the Works to be executed thereunder or of any of the Contract documents which may be 
made between you and the Contractor shall in any way release us from liability under this Guarantee, and we hereby waive notice of any such change, addition or modification.  


This Guarantee is valid until a date 28 days from the date of issue of the Certificate of 
Acceptance.

Signature and seal of the Guarantors

_______________________________________________________________
[name of bank]

______________________________________________________________
[address]
______________________________________________________________
[date]


[bookmark: _Toc73333194][bookmark: _Toc436904427][bookmark: _Toc475548395][bookmark: _Toc35774255][bookmark: _Toc428352208][bookmark: _Toc438907199][bookmark: _Toc438907299][bookmark: _Toc471555886]Advance Payment Security 
Demand Guarantee
Date:
To:	[name of Procurement Entity/Lead Entity/Procurement Agent]

[address of Procurement Entity/Lead Entity/Procurement Agent]

[name of Contract]

Gentlemen and/or Ladies;

Per the payment provision included in the Special Conditions of Contract, to provide for advance payment, [name and address of Contractor] (hereinafter called “the Contractor”) shall deposit with [name of the Procurement Entity], (hereinafter called “the Procurement Entity”) a bank guarantee to guarantee his proper and faithful performance under the said Clause of the Contract in an amount of [amount of guarantee in figures and words in Nigerian Naira].

We, the [name of the bank], as instructed by the Contractor, agree unconditionally and irrevocably to guarantee as primary obligator and not as surety merely, the payment to the Procurement Entity on his first demand without whatsoever right of objection on our part and without his first claim to the Contractor, in the amount not exceeding [amount of guarantee in figures and words in Nigeria Naira].

We further agree that no change or addition to or other modification of the terms of the Works to be performed thereunder or of any of the Contract documents which may be made between the Procurement Entity and the Contractor, shall in any way release us from any liability under this guarantee, and we hereby waive notice of any such change, addition, or modification.  

This guarantee shall remain valid and in full effect from the date of the advance payment under the Contract until the Procurement Entity receives full repayment of the same amount from the Contractor.


Yours truly,

Signature and seal of the Bank
___________________________________________________________________
[name of Bank]
__________________________________________________________________
[address]
__________________________________________________________
[date]


[bookmark: _Toc503258701]	

List of Procurement Entities (if applicable)
[delete this section if this is a Single-User FWA i.e. single Procurement Entity FWA] 
The following entities are participating in this Framework Agreement.
	#
	Name of Procurement Entity
	Address 
	Representative

	1. 
	[insert complete name of Lead Procurement Entity #1]
[insert the type of legal entity]
	[insert the address of the principal place of business]

	Name:
Title/position:
Phone:
Mobile:
E-mail:

	2. 
	[insert complete name of Procurement Entity #2]
[insert the type of legal entity]
	[insert the address of the principal place of business]

	Name:
Title/position:
Phone:
Mobile:
E-mail:

	3. 
	[insert complete name of Procurement Entity #3]
[insert the type of legal entity]
	[insert the address of the principal place of business]

	Name:
Title/position:
Phone:
Mobile:
E-mail:
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